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THIRD COMMITTEE APPROVES DRAFT RESOLUTION CONCERNING CONVENTION ON ENFORCED

DISAPPEARANCES; HEARS INTRODUCTION OF 17 TEXTS ON HUMAN RIGHTS ISSUES

Drafts Introduced Include Texts on Racial Discrimination, Self-Determination,
Protection of Migrants, Use of Mercenaries, Defamation of Religion, Right to Food
The Third Committee (Social, Humanitarian and Cultural) today approved by consensus a draft resolution on the International Convention for the Protection of All Persons from Enforced Disappearance, which would have the Assembly adopt that treaty and open it for signature, ratification and accession.  In addition, the Committee also heard the introduction of 17 draft resolutions on the elimination of racial discrimination, the right to self-determination, and several other human rights issues.

The International Convention for the Protection of All Persons from Enforced Disappearance, which had been co-sponsored by 103 Member States, would recognize the right of persons not to be subjected to enforced disappearance, regardless of circumstances, and the right of victims to justice and reparation.  It would commit States party to criminalize enforced disappearance, to bring those responsible to justice and to take preventive measures.

The representative of France, the main sponsor of the draft on the Convention, said that the instrument was an extremely important one that had been adopted by the Human Rights Council by consensus at its first session in Geneva in June.  The eyes of thousands of families who had experienced the loss and forced disappearance of loved ones were now on the United Nations and the Third Committee.  He noted that the Convention would be opened for signature at a ceremony in Paris in February and called upon Member States to send representatives of the highest level.

While the draft was adopted by consensus, several delegations took the floor to clarify their understandings of its provisions.  The representative of the United Kingdom said that he considered that the definition of an “enforced disappearance” included several specific elements.  He also understood that relevant provisions of international humanitarian law took precedence over any other provisions contained in the Convention.

The representative of the Philippines said, while the declaration was premised on the assumption that the definition of enforced disappearances extended only to States, States could still criminalize such acts in accordance with national legislation.  They could also assign responsibility to their agents and to non-State actors outside of their effective control.  She added that she would have preferred the Convention to reflect the reality that a significant portion of such disappearances were committed by non-State groups.

India’s representative said he was not convinced of the need for a separate Convention or the creation of a new monitoring body.  An optional protocol to the International Convention on Civil and Political Rights would have been preferable.  He had joined the consensus on understanding that the Convention would allow national jurisdictions to criminalize enforced disappearance in accordance with their legal systems and constitutional procedures.

Following the approval of the draft on the International Convention for the Protection of All Persons from Enforced Disappearance, the representatives of Canada, United States, New Zealand, Denmark, Venezuela, and Japan made statements in explanation of position.

The representative of China also spoke.

The Committee will meet again on Wednesday, 15 November, at a time to be determined, to hear the introduction of remaining drafts and take further action on draft resolutions.

Background
The Third Committee (Social, Humanitarian and Cultural) met today to take action on a draft resolution and to hear the introduction of 17 others.

The Committee was to take action on a draft resolution on the International Convention for the Protection of All Persons from Enforced Disappearance (document A/C.3/61/L.17), which would have the Assembly adopt the treaty and open it for signature, ratification and accession.  The Assembly would recommend that the Convention be opened for signature at a signing ceremony in Paris.

The Convention recognizes the right of persons not to be subjected to enforced disappearance and the right of victims to justice and reparation.  It states that no exceptional circumstances, whether a state of war, internal political instability or any public emergency, may be invoked as a justification for enforced disappearance.  It would commit States, party to the Convention, to criminalize enforced disappearance; to bring those responsible to justice and to take preventive measures.  The Convention also would establish a Committee on Enforced Disappearances, which would monitor the compliance of States party with their obligations under the Convention, consider individual complaints and have the power to undertake field inquiries.  The Committee would have the ability to bring to the attention of the General Assembly situations of widespread and systematic practice of enforced disappearance, which the Convention notes is defined as a crime against humanity in applicable international law.

Action on Resolution
The Secretary of the Committee read an oral statement regarding the draft resolution on the International Convention for the Protection of All Persons from Forced Disappearance (document A/C.3/61/L.17) concerning its financial implications.  Subject to the priority that Member States gave to the speedy entry into force of the Convention, it was possible to envisage its entry into force during the biennium 2008-2009, with a total net estimated biennial requirement of $1,880,000.

The representative of France recalled that the Convention, an extremely important international instrument, had been adopted by the Human Rights Council by consensus.  The eyes of thousands of families, who had experienced the loss and forced disappearance of loved ones, were now on the United Nations and the Third Committee.  It was hoped that, subject to the resolution’s adoption by the General Assembly, the convention would be opened for signing at a ceremony in Paris on 6 February 2007.

The representative of China drew attention to technical errors in the Chinese translation of the draft; Chinese numbering, for instance, had not been used.  If not corrected in a timely fashion, the errors would affect the Convention’s ratification and implementation in China.  The Chinese delegation had presented the Secretariat with a revised version, in the form of a note-verbal, and it was on that basis that it would join consensus.

The Secretary took note of the Chinese statement and confirmed that the note-verbal would be transmitted to the appropriate competent services.

The Committee then adopted the draft by consensus.  A number of delegations applauded.

Statements After Approval of Draft
Speaking after adoption, the representative of Canada said his country had long been committed to combating enforced disappearances and had actively participated in negotiating the Convention.  It would have preferred for monitoring to have been allocated to the Human Rights Council, but it would join consensus.  He went on to set out a number of statements of understanding that he asked to be placed on the official record.  It was hoped that the Convention would contribute to preventing enforced disappearances and to ending impunity for such a grave human rights violation.

The representative of the United States said that his country, as an active participant of the Working Group on the Convention, had already provided its understanding on a number of core issues.  Those had been set out in its statement presented to the Human Rights Council in June (document A/HRC/1/G/1), which it asked to be made part of the official record of the General Assembly.

The representative of India said his country was not convinced about the need for a separate Convention or the creation of a new monitoring body; an optional protocol to the International Convention on Civil and Political Rights would have been preferable.  Certain drawbacks remained in the text; for instance, it would have been preferable if “intent” had been more clearly incorporated in the definition of “enforced disappearance.”  Nevertheless, India would join consensus on the understanding that the Convention would allow national jurisdictions to criminalize enforced disappearance in accordance with their legal systems and constitutional procedures and on the understanding that the Indian judiciary and the National Human Rights Commission of India regularly granted remedy and compensation to victims of human rights abuses.

The representative of the United Kingdom said that he wished to place on record several understandings on certain provisions of the draft instrument.  He considered that the definition of an enforced disappearance, in article 2, comprised the following elements;  an arrest, detention, abduction or any other form of deprivation of liberty; that such acts were committed by agents of the State or by persons or groups acting with the authorization, support or acquiescence of the State; that the act was followed by a refusal to acknowledge the deprivation of liberty or by concealment of the fate or whereabouts of the disappeared person; and that the disappeared person was placed outside the protection of the law, i.e., that the person’s deprivation of liberty or detention was not within the scope of relevant domestic legal rules, or that those rules were not compatible with applicable international law.

He said that he understood that article 20 applied to all situations where a person was not “outside the law” but within the State’s domestic legal rules governing deprivation of liberty or detention.  It was understood that article 43 operated as a “savings clause” in order to ensure that the relevant provisions of international humanitarian law took precedence over any other provisions contained in the Convention.  In relation to article 25(4), it was understood that the article did not entail an obligation to provide a legal procedure, which would lead to an automatic review of the adoption, nor did it require the automatic annulment of an adoption, which stemmed from an enforced disappearance.  He interpreted the article to require States parties to have a procedure or procedures providing a possibility to apply for a review of an adoption covered by the article.  Whether a review or annulment was ordered would be an issue to be determined, according to the applicable legal procedures in the State concerned.

The representative of the Philippines said the Convention represented a significant development in humanitarian law, responding to substantial gap.  While the declaration was premised on the assumption that the definition of enforced disappearances extended only to States, States could still criminalize such acts in accordance with national legislation.  They could also assign responsibility to their agents and to non-State actors outside of their effective control.  Her interpretation did not derogate the responsibility to protect from the State.  She would have liked to see the Convention reflect the reality that a significant portion of such disappearances were committed by non-State groups.  Her support assumed that for liability under command responsibility to exist, all elements in section 1(d) of article 6 must concur.

The representative of New Zealand said that she had supported the draft instrument on the basis of several understandings.  New Zealand interpreted the relevant principles of international law contained in the Convention consistently with established international law, both customary law and law contained in major international instruments to which it was party, including the Rome Statute of the International Criminal Court.  It was her country’s understanding that nothing in the Convention should be seen to undercut or reinterpret already existing international law.  In article 5, the definition of enforced disappearance as a crime against humanity differed from established international law.  New Zealand would interpret the article consistently with its understanding of already existing international law.

Despite language, which again differed from established international law on command responsibility of civilian superiors and military commanders, article 6 could be read consistently with that law.  It was regrettable that there were no specific provisions setting out standards of responsibility relating to military commanders.  New Zealand understood the clause in article 6(2) as acknowledging the higher standard of responsibility applicable to military commanders under existing international law and as applying those standards to military commanders also in respect to acts of enforced disappearance.

The representative of Denmark said he was not sure if his country could ratify the Convention.  It must first analyse the connection between the Convention and article 3 of the European Convention On Human Rights.

The representative of Venezuela said he welcomed the adoption of the draft.  Venezuela was party to the Inter-American Convention on Enforced Disappearances.  Family members of the victims remembered the enforced disappearances of their loved ones and wanted to do everything possible to do away with the abominable crime.  It was a shameful violation of human rights, so Venezuela was committed to eliminating the abominable crime, as well as other crimes that accompanied it.  In 2005 it had set up a special commission to investigate the murder, torture, and disappearance of Venezuelans in the 1960s, 1970s and 1980s during the rule of a regime that was democratic in name only.  He called for universal respect for all human rights on the historic occasion of the adoption of the Convention.

Japan’s representative said she associated herself with the United Kingdom’s interpretation of “enforced disappearance” as consisting of four elements.  No one should be subjected to enforced disappearances, and adopting the convention should not be an end but a beginning.  She hoped that all people subjected to such disappearances would be released and returned to their families.

The representative of France thanked Member States for adopting the Convention by consensus.  He had deep feelings for the mothers of the victims of enforced disappearances in Argentina.  He thanked non-governmental organizations for their help, and offered special thanks to the International Committee of the Red Cross.  He requested that Member States be represented at the highest level for the Convention signing on 6 February 2007.

