III. Legal Framework

Sri Lanka’s obligations under international law

Sri Lanka is party to the major international human rights treaties, including the International Covenant on Civil and Political Rights (ICCPR)30 and the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.31 Sri Lanka is also obliged to abide by international humanitarian law (the laws of war), which regulates the conduct of hostilities and protects persons affected by armed conflict, including civilians and captured combatants. The hostilities between the Sri Lankan government and the LTTE meet the criteria of a non-international armed conflict under the 1949 Geneva Conventions, and Sri Lanka and the LTTE thus are required to adhere to Common Article 3 of the 1949 Geneva Conventions which applies to internal armed conflict and customary international humanitarian law.32 In addition, Sri Lanka should follow the standards set out in the 1992 UN General Assembly's Declaration on the Protection of All Persons from Enforced Disappearances (the “Declaration on Enforced Disappearances”).33 Although a nonbinding standard, the Declaration reflects the consensus of the international community against this type of human rights violation and provides authoritative guidance as to the safeguards that must be implemented in order to prevent it.

30 International Covenant on Civil and Political Rights, G.A. res. 2200A (XXI), U.N. Doc. A/6316 (1966), entered into force Mar. 23, 1976. Sri Lanka acceded to the ICCPR on June 11, 1980.

31 Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment, G.A. Res. 39/46, U.N. Doc. A/39/51, entered into force June 26, 1987. Sri Lanka ratified the Convention against Torture on February 2, 1994.

32 Sri Lanka ratified the four Geneva Conventions in 1959. The official commentary to the Geneva Conventions of 1949 by the International Committee of the Red Cross (ICRC) lists a set of conditions that provide guidance in defining a non-international (internal) armed conflict, foremost among them whether the insurgent party “possesses an organized military force, an authority responsible for its acts, [is] acting within a determinate territory and [is] having means of respecting and ensuring respect for the conventions.” Another important indication of the status of a given conflict is whether the government has deployed its regular armed forces against the insurgency. See International Committee of the Red Cross, Commentary, I Geneva Convention (Geneva: International Committee of the Red Cross, 1958), pp. 49-50. In Sri Lanka, the LTTE has an identifiable and organized command structure, is in de-facto control of part of the territory, and Sri Lankan armed forces have been deployed against the insurgency.

33 United Nations Declaration on the Protection of All Persons from Enforced Disappearances (Convention against Enforced Disappearances), adopted December 18, 1992, G.A. res. 47/133, 47 U.N. GAOR Supp. (No. 49) at 207, U.N. Doc. A/47/49 (1992).

The prohibition against enforced disappearances has recently been reinforced by the adoption of the International Convention for the Protection of All Persons from Enforced Disappearance (Convention against Enforced Disappearances).34 This multinational treaty was open for signature on February 6, 2007, and at the time of writing, 71 countries had signed the convention.35 Sri Lanka has not signed the Convention. Since 1984 the Sri Lankan government has repeatedly declared a state of emergency in the country. Under the ICCPR, states are allowed to suspend temporarily (or derogate from) certain provisions during an officially proclaimed “public emergency which threatens the life of the nation,” but only to the extent strictly necessary under the circumstances.36 However, certain rights, including the right to life and protection from torture, are consider non–derogable and thus can never be suspended.37 The Declaration on Enforced Disappearances unequivocally states that “no circumstances whatsoever, whether a threat of war, a state of war, internal political instability or any other public emergency, may be invoked to justify enforced
disappearances.”38
Prohibition of enforced disappearances

The UN Declaration on Enforced Disappearances describes “disappeared” persons as those who are “arrested, detained, or abducted against their will or otherwise deprived of liberty by government officials, or by organized groups or private individuals acting on behalf of, or with the direct or indirect support, consent, or

34 International Convention for the Protection of All Persons from Enforced Disappearance, adopted September 23, 2005, E/CN.4/2005/WG.22/WP.1/Rev.4 (2005).

35 The Convention against Enforced Disappearances will come into effect one month after 20 ratifications. Albania on November 8, 2007, became the first country to ratify the convention. See http://www.ohchr.org/english/bodies/ratification/16.htm. Sri Lanka has not yet signed the Convention against Enforced Disappearances. A number of nongovernmental organizations have called on Sri Lanka to do so in order to demonstrate its commitment to ending and preventing the “disappearances.” See e.g., “Sri Lanka - ICJ urges Sri Lanka to ratify Convention against Enforced Disappearances,” International Commission of Jurists, press release, January 24, 2007, http://www.icj.org/news.php3?id_article=4096&lang=en (accessed May 15, 2007).

36 ICCPR, Article 4(3). The rights under the ICCPR can be derogated from only where the signatory state has informed other member states through the auspices of the secretary-general of the United Nations. Sri Lanka has formally derogated in 1984, 1989, and 2000.

37 ICCPR, Article 4 (2).

38 Declaration on the Protection of all Persons from Enforced Disappearances, Article 7.

acquiescence of the government, followed by a refusal to disclose the fate or whereabouts of the persons concerned or by a refusal to acknowledge the deprivation of their liberty, which places such persons outside the protection of the law.”39
Enforced disappearances constitute “a multiple human rights violation.”40 They violate the right to life, the prohibition on torture and cruel, inhuman, and degrading treatment, the right to liberty and security of the person, and the right to a fair and public trial. These rights are set out in the ICCPR and the Convention against Torture.41
The UN Declaration on Enforced Disappearances recognizes the practice of “disappearance” as a violation of the rights to due process, to liberty and security of a person, and to freedom from torture. It also contains a number of provisions aimed at preventing “disappearances,” stipulating that detainees must be held in officially recognized places of detention, of which their families must be promptly informed; that they must have access to a lawyer; and that each detention facility must maintain an official up-to-date register of all persons deprived of their liberty.42 International humanitarian law also provides protection against enforced disappearances by prohibiting acts that precede or follow a “disappearance.”

39 Declaration on the Protection of all Persons from Enforced Disappearances, Preamble.

40 United Nations Commission on Human Rights, “Report submitted January 8, 2002, by Mr. Manfred Nowak, independent expert charged with examining the existing international criminal and human rights framework for the protection of persons from enforced or involuntary disappearance, pursuant to paragraph 11 of Commission Resolution 2001/46” (New York: United Nations, 2002), E/CN.4/2002/71, 36.

41 Under the ICCPR, no one should be subjected to arbitrary arrest or detention. An arrested person should be informed, at the time of arrest, of the reasons for his arrest and is to be promptly informed of any charges against him. Anyone arrested or detained on a criminal charge must be brought in a timely fashion before a judge or other officer authorized by law to exercise judicial power, and every person deprived of his or her liberty by arrest or detention has the right “to take proceedings before a court, in order that the court may decide without delay on the lawfulness of his detention and order his release if the detention is not lawful.” ICCPR, Article 9(4). Further protections are offered by Article 6 (the right to life), Article 7 (prohibition of torture), and Article 17 (protection from arbitrary interference with privacy, family and home). The rights under articles 9 and 17 are derogable during public emergencies, but even then the derogation should be proportional and subject to judicial control. States must provide careful justification for any specific measures based on a proclamation of a national emergency. The principles of legality and the rule of law require that the fundamental requirements of a fair trial be respected even under Emergency Regulations. UN Human Rights Committee, General Comment 29, States of Emergency (article 4), U.N. Doc. CCPR/C/21/Rev.1/Add.11 (2001), reprinted in Compilation of General Comments and General Recommendations Adopted by Human Rights Treaty Bodies, U.N. Doc. HRI/GEN/1/Rev.6 at 186 (2003).

42 Declaration on the Protection of all Persons from Enforced Disappearances, Article 10. These provisions are further reinforced in the Article 17 of the Convention against Enforced Disappearances.

Common Article 3 of the Geneva Conventions requires that persons taken into custody, whether civilians or captured combatants, be treated humanely in all circumstances. Such persons may never be subjected to murder, mutilation, cruel treatment or torture, or the passing of sentences and carrying out of executions, without a proper trial by a regularly constituted court.43 Enforced disappearances are considered a violation of customary international humanitarian law.44 An enforced disappearance committed as part of a widespread or systematic practice constitutes a crime against humanity, a term that refers to acts which, by their scale or nature, outrage the conscience of humankind. This has been recognized under the Rome Statute of the International Criminal Court, the Declaration on Enforced Disappearances, and the Convention against Enforced Disappearances.45 Abductions perpetrated by the LTTE, which are often followed by summary executions, would also qualify as enforced disappearances under international human rights law if carried out in the areas where the LTTE has effective control and acts as de facto government authority. While in government-controlled areas these LTTE crimes would not technically qualify as “disappearances,” this should not lead to any confusion about their nature; abductions are serious human rights abuses and violate the LTTE’s obligations under international humanitarian law, specifically Common Article 3 of the Geneva Conventions.
43 Geneva Conventions of 1949, Common Article 3. Further protection is provided by the Protocol II to the Geneva Conventions which sets out the minimum standards for treatment of persons deprived of their liberty during a conflict, which include access to relief and communication with relatives. It also details the due process requirements that apply to all persons detained in connection with offenses arising from a conflict, which include being charged without delay, the presumption of innocence, the prohibition on forced confessions, and the right to an adequate defense. Sri Lanka has not signed Protocol II, but many of its provisions are recognized as customary international law and are therefore also applicable. See Protocol Additional to the Geneva Conventions of August 12, 1949, and relating to the Protection of Victims of Non-International Armed Conflicts (Protocol II), 1125 U.N.TS 609, adopted June 8, 1977, Article 5(2), Article 6. 

44 See International Committee of the Red Cross (ICRC), Henckaerts & Doswald-Beck, eds., Customary International Humanitarian Law (Cambridge: Cambridge Univ. Press 2005), rule 98.
45 Rome Statute of the International Criminal Court, U.N. Doc. No. A/CONF. 183/9 (July 17, 1998), 37 I.L.M. 999, Article 7(1). Sri Lanka is not a signatory to the Rome Statute, but many of the definitions of crimes contained in the ICC are considered reflective of customary international law.; Declaration on the Protection of all Persons from Enforced Disappearances, Preamble; Convention against Enforced Disappearances, Article 5.

Duty to investigate and to establish accountability

Under international law, Sri Lanka has a duty to investigate serious violations of human rights and to punish the perpetrators.46 States are obliged to ensure that enforced disappearances are considered crimes by law, and to prosecute any person who commits, orders, attempts to commit, or otherwise participates in an enforced disappearance, or has responsibility as a superior.47
The Declaration on Enforced Disappearances emphasizes that it is the state’s obligation to ensure that persons having knowledge of an enforced disappearance have the right “to complain to a competent and independent State authority and to have that complaint promptly, thoroughly and impartially investigated by that authority.” Even in the absence of a formal complaint, the state should promptly refer the matter to the appropriate authority for investigation whenever there are reasonable grounds to believe that an enforced disappearance has been committed. When the facts disclosed by an official investigation so warrant, any person alleged to have perpetrated an act of enforced disappearance is to be brought before competent civil authorities for the purpose of prosecution and trial.48 

International law considers a “disappearance” to be a continuing offense so long as the state continues to conceal the fate or the whereabouts of the “disappeared” person. The perpetrators of “disappearances” should not benefit from any special     

46 The duty to try and punish those responsible for grave violations of human rights has its legal basis, inter alia, in the International Covenant on Civil and Political Rights (Article 2); and the Convention against Torture and Other Cruel, Inhuman and Degrading Treatment or Punishment (Articles 4, 5, and 7).
47 Independent expert Manfred Nowak in his 2002 report on “disappearances” to the UN Commission on Human Rights stated: “As the [UN] Human Rights Committee rightly concluded, in the case of particularly serious human rights violations, such as enforced disappearances, justice means criminal justice, and purely disciplinary and administrative remedies cannot be deemed to provide sufficient satisfaction to the victims. Perpetrators of enforced disappearance should, therefore, not benefit from amnesty laws or similar measures.” United Nations Commission on Human Rights, "Report submitted January 8, 2002, by Mr. Manfred Nowak, independent expert charged with examining the existing international criminal and human rights framework for the protection of persons from enforced or involuntary disappearance, pursuant to paragraph 11 of Commission resolution 2001/46" (New York: United Nations, 2002), E/CN.4/2002/71.

48 Declaration on the Protection of all Persons from Enforced Disappearances, Articles 13 and 14. These provisions are reinforced in Articles 4, 6 and 12 of the Convention against Enforced Disappearances. The Convention also specifically provides that competent authorities examining the allegations of disappearances must “have the necessary powers and resources to conduct the investigation effectively, including access to the documentation and other information relevant to their investigation,” and “[h]ave access, if necessary with the prior authorization of a judicial authority, which shall rule promptly on the matter, to any place of detention or any other place where there are reasonable grounds to believe that the disappeared person may be present.” Ibid. article 12(3). The Convention against Enforced Disappearances also obliges states to take the necessary measures to prevent and punish delaying or obstructionist tactics by government officials; the failure torecord information on detainees; and the refusal to provide information as required by law on detainees. Ibid. article 22.

amnesty or other measures that might exempt them from a criminal proceeding or sanction.49
The Convention against Enforced Disappearances calls on states to investigate abductions and other acts that fall into the definition of a “disappearance” committed by non-state actors and to bring those responsible to justice.50
In cases where “complaints by relatives or other reliable reports” suggest that a “disappearance” has resulted in the unnatural death of the individual in state custody, Sri Lankan authorities—in accordance with the UN Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary Executions—should launch a thorough, prompt, and impartial investigation to “determine the cause, manner and time of death, the person responsible, and any pattern or practice which may have brought about that death.” The investigation should result in a publicly available written report.51 In its resolutions, the UN General Assembly has repeatedly called on governments to devote appropriate resources to searching for the “disappeared” and to “undertake speedy and impartial investigations.”52 It has urged states to ensure that law enforcement and security authorities are fully accountable in the discharge of their

49 Declaration on the Protection of all Persons from Enforced Disappearances, Article 18.

50 Convention against Enforced Disappearances, Article 3.

51 Principles on the Effective Prevention and Investigation of Extra-Legal, Arbitrary and Summary Executions, E.S.C. res. 1989/65, annex, 1989 U.N. ESCOR Supp. (No. 1) at 52, U.N. Doc. E/1989/89 (1989). Provision 9 of the Principles states: There shall be thorough, prompt and impartial investigation of all suspected cases of extra-legal, arbitrary and summary executions, including cases where complaints by relatives or other reliable reports suggest unnatural death in the above circumstances. Governments shall maintain investigative offices and procedures to undertake such inquiries. The purpose of the investigation shall be to determine the cause, manner and time of death, the person responsible, and any pattern or practice which may have brought about that death. It shall include an adequate autopsy, collection and analysis of all physical and documentary evidence and statements from witnesses. The investigation shall distinguish between natural death, accidental death, suicide and homicide. Provision 17 of the Principles states: A written report shall be made within a reasonable period of time on the methods and findings of such investigations. The report shall be made public immediately and shall include the scope of the inquiry, procedures and methods used to evaluate evidence as well as conclusions and recommendations based on findings of fact and on applicable law. The report shall also describe in detail specific events that were found to have occurred and the evidence upon which such findings were based, and list the names of witnesses who testified, with the exception of those whose identities have been withheld for their own protection. The Government shall, within a reasonable period of time, either reply to the report of the investigation, or indicate the steps to be taken in response to it.

52 Resolution on Disappeared Persons, adopted by the General Assembly during its 33rd session, UN G. A. Res. 33/173, adopted December 22, 1978.

duties, and emphasized that such accountability must include “legal responsibility for unjustifiable excesses which might lead to enforced or involuntary disappearances and to other violations of human rights.”53
Redress for victims

Under international human rights law, Sri Lanka is obliged to provide reparations to victims of serious human rights violations. The ICCPR requires states to provide an “effective remedy” for violations of rights and freedoms and to enforce such remedies.54 The UN Human Rights Committee has noted that “reparation can involve restitution, rehabilitation and measures of satisfaction, such as public apologies, public memorials, guarantees of non-repetition and changes in relevant laws and practices, as well as bringing to justice the perpetrators of human rights violations.”55
Guidance on reparation to victims can be found in the Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law. The Principles reaffirm that a state should provide adequate, effective, and prompt reparation to victims for acts or omissions constituting violations of international human rights and humanitarian law norms.56 The right to reparation is of particular importance as a way of establishing truth and responsibility in the case of enforced disappearances, which are “continuing human rights violations committed with the very intention of evading responsibility, truth and legal remedies.”57

53 Ibid.

54 ICCPR, Articles 2 (3) and 9 (5).

55 U.N. Human Rights Committee, General Comment No. 31 on Article 2 of the Covenant: The Nature of the General Legal Obligation Imposed on States Parties to the Covenant, U.N. Doc. CCPR/C/74/CRP.4/Rev.6 (2004).

56 U.N. Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law, G.A. Res. 60/147, U.N. Doc. A/RES/60/147 (December 16, 2005).

57 United Nations Commission on Human Rights, "Report submitted January 8, 2002, by Mr. Manfred Nowak, independent expert charged with examining the existing international criminal and human rights framework for the protection of persons from enforced or involuntary disappearance, pursuant to paragraph 11 of Commission resolution 2001/46" (New York: United Nations, 2002), E/CN.4/2002/71. Nowak further emphasizes that in the case of disappearances the reparation is of utmost importance “not only as a matter of redress for the individual victims, but also as a pre-condition for establishing truth, justice and peace in the societies affected by such practices.”
The Declaration and the Convention against Enforced Disappearances specifically reaffirm the right of victims—defined in the Convention as “any individual” who has suffered harm as the direct result of an enforced disappearance—to obtain reparation and compensation in the form of material and moral damages as well as restitution, rehabilitation, satisfaction, including restoration of dignity and reputation, and guarantees of non-repetition.58 The Convention against Enforced Disappearances also establishes the responsibility of the state to “take all appropriate measures to search for, locate and release disappeared persons and, in the event of death, to locate, respect and return their remains,” and recognizes the right of victims “to know the truth”—regarding the circumstances of the enforced disappearance, the progress and results of the investigation, and the fate of the disappeared person.59 This right was reaffirmed in a 2005 resolution by the UN Commission on Human Rights.60
58 Declaration on the Protection of all Persons from Enforced Disappearances, Article 19; Convention against Enforced Disappearances, Article 24.

59 Convention against Enforced Disappearances, Article 24.

60 The resolution, entitled “The Right to the Truth,” stresses “the imperative for society as a whole to recognize the right of victims of gross violations of human rights and serious violations of international humanitarian law, and their families… to know the truth regarding such violations, including the identity of the perpetrators and the causes, facts and circumstances in which such violations took place.” The resolution goes on to recognize “the importance of respecting and ensuring the right to the truth so as to contribute to ending impunity and to promote and protect human rights.” U.N.C.H.R. Resolution 2005/66, adopted April 20, 2005.
