JOINT STATEMENT

(Associations of families of the disappeared and other supportive NGOS on the occasion of the adoption of the Draft International Convention for the Protection of All Persons from Enforced Disappearances)

Yesterday  September 22, 2005, the text of the Convention for the Protection of all Persons from Enforced Disappearance was finally adopted by the Intersessional open-ended Working Group of the Human Rights Commission first mandated with that task in 2003.

It was also decided to entrust the monitoring of this new international instrument to a Committee on Enforced Disappearances with several competencies for urgent action and dialogue with States parties where disappearances are occurring including visits and in extreme cases reporting the matter to the General Assembly  . 

For families, colleagues and  friends of the disappeared,  including survivors as well as for the whole humankind, the finalisation of this text represents a great step forward towards prevention. 

We would like to pay special tribute to the remarkable efforts of the Chairman of the working Group Ambassador Kessedjian for the conduct of the debates, as well as to his team.

In this statement we declare our satisfaction on the negotiations and the outcome in general terms.

We salute the affirmation that for the first time in International Human Rights law the right not to be subjected to an enforced disappearance has been explicitly formulated with all its consequences and obligations for states.

It is also a very significant innovation that the  right to truth, that is the right of families to know the truth about the fate of the disappeared person and all the circumstances of that crime.  We see also see clearly formulated the irrevocable right of families to recover the mortal remains of  their loved ones. 

It is no less important that the new Convention establishes very important guarantees as to the prohibition of secret detention which also is of special relevance as a fundamental human rights standard in all counter-terrorism activities.

The new Convention confirms the right to justice of families of the disappeared. This right is guaranteed through obligations of States to incorporate enforced disappearances in their national law reflecting its continuous character and its particular gravity. This will enable States to prosecute all those who participate in the crime of disappearance. The text confirms the possibility to categorize enforced disappearances as a crime against humanity in certain circumstances and, even though we would have preferred those conditions to be more flexible, nevertheless this affirmation will no doubt be of preventive significance .

We declare ourselves particularly satisfied that extensive provisions on a broad concept of victims to include families, and on their rights to reparation and redress in their many aspects, have been included in the Convention.  And we want to especially congratulate all delegates for Article 25 on disappeared children. This important principle  affirming the right of child victims to recovering their true identity is indeed to be celebrated. 

We specially welcome the decision to establish an independent, proactive and fully accountable monitoring body.  The Committee on Enforced Disappearances will have  at its disposal many means to carry out its mandate such as no other treaty body has to date.  It will be empowered to undertake a humanitarian urgent action procedure following a request from families to seek and find a person who is allegedly disappeared.  This totally innovative procedure will help save lives. Then there is the traditional State reporting obligation and the individual complaint mechanism focused on the phenomenon of enforced disappearances, which will be most useful for early warning purposes.  And we have the possibility of the Committee undertaking in-loco country visits which will undoubtedly have a preventive effect.  The Convention  also provides the Committee with  an innovative approach on a reporting possibility to the General Assembly through the Secretary General of the United Nations and a pragmatic solution of only asking for reports when and where information from States-Parties is required.  We are very pleased indeed  that this instrument has been given a strong monitoring body and we pledge our support to its success.

Honourable Chair,

Despite the overall satisfaction with the provisions of the Convention, we would however  like to address a few points that still have our concern:

Ambiguity in the definition:

We regret that the discussions about the definition have left an ambiguity as to the nature of the forcible withdrawal of the disappeared person from the protection of the law. We are convinced that this characteristic of the definition should be interpreted as a consequence of the other constitutive elements of the crime of enforced disappearance (the deprivation of liberty and the denial of information) and not as an additional element in the definition. There can be no hypothesis of enforced disappearance that does not ipso facto exclude a person from the protection of the law. We would have preferred the group to have come to this conclusion instead of leaving this question open to the appreciation of national legislators, the monitoring Committee or other international jurisdictions and institutions.

Non state actors 

The text includes a provision stating that similar acts as the one defined in the definition but when committed by non state actors should also be addressed by States. However we are here concerned that States may use this provision in order escape from their own responsibilities  and we have had experiences where those arguments have been used.    

Impunity.

We deeply regret  the absence from the text of the principle expressly prohibiting  amnesties, or grace or pardon laws for perpetrators of enforced disappearances and their accomplices.. We believe that, despite the consolidation of a norm in international law forbidding such amnesties in cases of serious human rights violation, the absence of an explicit provision may send out a wrong signal to the international community even though many other important measures towards fighting immunity are contained in the new instrument..

No military or special  courts

We also regret that in the criminal  prosecution of cases of  enforced disappearances  the principle is not established that military tribunals are in no way to be considered appropriate for that task. 

Non-restriction on the right to information

We would have preferred the right to information of families to know about their loved ones subjected to any form of deprivation of liberty to be stated without any restrictions. We are concerned that under alleged  judicial control may be introduced practices to justify some form of secret detention for purpose of interrogation and indeed of  the torture of victims even though such practices will run counter to very letter and spirit of the Convention.

Non- retroactivity  principle

We would have preferred that this article were not included so as not to prejudice ongoing policies of State parties towards cases that began in the past. However we will be appealing to all States to uphold the highest standards for their policies of dealing with enforced disappearance  in accordance with Article 37 

Having made these comments and reservations we must say that we are really enthusiastic about this new instrument.   We are pledged to making it work for the full protection of all of humanity from enforced disappearances.   The “Never Again” which our  Plaza de Mayo Madre y Abuela Marta Vasquez  proclaimed only two days ago in this room is now possible and that is a historic achievement. You have give humanity the tool to be able to achieve that goal and we are committed to using it. 

Distinguished Chair and Delegates:

We are now planning for the next steps towards the rapid adoption of this new Convention  by the UN.  We will be calling on the members of the upcoming Commission of Human Rights to give the text its unanimous approval so that the Economic and Social Council and the General Assembly can hand it over for signature and ratification at its next session in 2006.  We would like to express the hope that, among others from Latin America, the signatories will also count many States in Africa, Asia and Europe, as this Convention will be the first instrument creating legally binding obligations for the Protection from Enforced disappearances in these regions.

We therefore call on all States to sign this Convention soon after it will be open for signature, so that the entry into force (after the 20th signature) will occur as soon as possible. We would also like to call on all States, NGOS and the media  to promote this instrument within their countries, and disseminate and promote  the text as widely as possible.  We finally insist on the requirement of this Committee, once it is established, to be provided with the adequate human and financial resources need to efficiently carry out its task. 

Patricio Rice
Geneva, September 22, 2005
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