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LEGAL BRIEF AMICUS CURIAE

PRESENTED BY THE INTERNATIONAL COMMISSION OF JURISTS BEFORE

THE INTER-AMERICAN COURT OF HUMAN RIGHTS

IN THE CASE OF EFRAIN BAMACA VELASQUEZ vs. GUATEMALA

I.- INTRODUCTION AND SUMMARY

01.
The International Commission of Jurists  wishes to thank the Honorable Inter-American Court of Human Rights for the opportunity accorded it, within the framework of the proceedings surrounding the Case of Efrain  Bámaca Velásquez versus Guatemala, to present a number of considerations regarding the right to the truth owed to the victims of human rights violations and their families, in particular to family members of persons who have been victims of forced disappearance.

02.
The International Commission of Jurists is a non-governmental organization dedicated to promoting understanding and observance of the Rule of Law and protection of human rights throughout the world.  The organization was created in 1952, with headquarters located in Geneva (Switzerland). The International Commission of Jurists is composed of 45 eminent jurists, representing various different legal systems from around the world, and also maintains a network of some 90 national sections and affiliated legal organizations. The International Commission of Jurists enjoys consultative status with the Economic and Social Council of the United Nations, UNESCO, the Council of Europe and the Organization of African Unity. The organization also maintains cooperative relations with organs of the Organization of American States. 

03.
The International Commission of Jurists works for the full application of the rule of law as well as universal respect for human rights. In particular, the International Commission of Jurists supports the victims of human rights violations in their demand for the right to justice, the right to reparation and the right to the truth. Similarly, the organization has contributed to the elaboration of new international standards concerning the rights to truth and reparation. In particular, the International Commission of Jurists has contributed to the elaboration of the draft Set of principles for the protection and promotion of human rights through action to combat impunity and the Basic principles and guidelines on the right to a remedy and reparation for victims of violations of international human rights and humanitarian law, currently under consideration by the United Nations Commission on Human Rights.  Thus the Honorable Court can understand the particular interest that the International Commission of Jurists takes in the case of Efrain Bámaca Velásquez versus Guatemala.

04.
The International Commission of Jurists wishes, with the presentation of this Amicus Curiae, to address the right to the truth owed to the victims of human rights violations and their families, and in particular to the family members of persons who have been the victim of forced disappearance (Point II.). This right to the truth is closely related to other rights, such as: the right not to be subjected to torture or to other cruel, inhuman or degrading treatment or punishment (Point III), the right to obtain reparation (Point IV),  the right to an effective remedy (Point V) and the right to information (Point VI). Similarly, the right to the truth is also related to the duty to guarantee (Point VII), and more specifically to the obligation to investigate (Point VIII). The International Commission of Jurists considers that the Honorable Inter-American Court of Human Rights in reaching a decision concerning the fundamentals of this case should base its examination, via the details involved, on the right to the truth to which the family members of victims of forced disappearance are entitled and on the obligation of the State to guarantee this right .

II.-
 THE RIGHT TO THE TRUTH 

05.
The right to the truth owed to the victims of human rights violations and their families has taken on increasing importance in recent decades. A specific phenomenon corroborating this assertion is the creation in various countries of "truth commissions" and other similar mechanisms designed basically to gather evidence of human rights violations committed, to clarify questions concerning the fate suffered by the victims, to identify those responsible for the violations and, in some cases, to lay the groundwork for the judgment of the perpetrators..

06.
The right to truth is not solely a contemporary demand. This right has been claimed throughout history by victims, their relatives and, in certain contexts, by society itself. In the famous and celebrated case of Captain Alfred Dreyfus, a century ago in France, which is considered one of the touchstones in the evolution of human rights in Europe, the right to the truth proved to be the driving force that permitted the triumph of "human reason over the reasons of the State" and reparation of an injustice. "I appeal to the Senate to permit my right to the truth", wrote Captain Dreyfus in addressing himself to the French Senate to demand that an investigation be opened into the events for which he had been unjustly convicted
. With the same objective, and directing himself this time to the President of the French Republic, Captain Dreyfus wrote "I have not been stripped of all of my rights: I retain the right of every man to defend his honor and proclaim the truth"
.  The rehabilitation of Captain Dreyfus at the dawn of the 20th Century, would signify the triumph of the right to the truth so often invoked by the French officer.  

07.
Truth and justice have been the guiding principles in action undertaken by the International Community in the face of crimes against humanity and war crimes committed in the last century. Truth, as an element necessary to the social process of constructing a collective memory and to prevent the perpetration of new crimes, was, together with justice, one of the leitmotifs in the creation of the International Military Tribunal at Nuremberg. "The legal defense of the right to memory was one of the fundamental objectives of the authors of the Charter of the International Military Tribunal at Nuremberg", concluded the Expert on the impunity of perpetrators of violations of civil and political rights, of the United Nations Sub-Commission on the Prevention of Discrimination and Protection of Minorities
. The Commission of Experts concerning grave violations of the Geneva Conventions and other violations of international humanitarian law committed in the territory of the former Yugoslavia, established pursuant to resolution 780 (1992) of the United Nations Security Council,  asserted in its final report "Thus, the conclusion is inescapable that peace in the future requires justice, and that justice starts with establishing the truth."
.

a,
International humanitarian law
08.
International humanitarian law applicable to armed conflicts has explicitly recognized the existence of the right to truth for relatives of the victims of forced disappearance. This has been the fruit of a long evolution. The fate and whereabouts of combatants who have disappeared in combat or at the hands of the enemy, as well as the anguish experienced by their relatives in seeking to know the destiny of their loved ones, were central concerns in the development of international humanitarian law. The International Conferences of Paris and Berlin, held in 1867 and 1869 respectively
, constituted the first advances in this area. The Geneva Conventions of 1949 incorporated various provisions
, which imposed obligations on the belligerent parties to respond to these problems and prescribed the establishment of a central search agency. 

09.
The emergence of new armed conflicts in the 1960s, such as wars of national liberation, or struggles against foreign occupation or against racist regimes, highlighted even more forcefully the fate suffered by the disappeared and the need to respond adequately to the anguish experienced by their families. It was thus that the XXII International Conference of the Red Cross and Red Crescent societies, held in Teheran in 1973, unanimously adopted its Resolution V calling for parties in armed conflict to provide information and cooperate with the International Committee of the Red Cross in order to establish the fate and whereabouts of the disappeared. 

10.
With the adoption in 1977 of the Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of International Armed Conflicts, known as Protocol I, there emerged the first conventional norm which explicitly recognized the existence of “the right of families to know the fate of their [disappeared] relatives” (article 32). This right was explicitly recognized as a "general principal" of international humanitarian law with regard to disappeared persons, a principle reiterated by the XXV International Conference of the Red Cross and the Red Crescent, held in 1986, in its Resolution XIII.

11.
The concept of “disappearance” in international humanitarian law is certainly much broader than that of “forced disappearance” as formulated in international human rights law. In general, the notion of “disappearance” in international humanitarian law covers all those situations in which the fate or whereabouts of a person are unknown. In the same way, the concept of "the disappeared" covers a variety of specific situations, namely: persons wounded or sick who are in the hands of the enemy and who have not been identified; prisoners of war or civilian internees whose names have not been registered or transmitted; “combatants who have disappeared in action”; civilians arrested, imprisoned or abducted without their families being informed, as well as victims of forced disappearance in the sense given this term in international human rights law. In all such cases, international humanitarian law recognizes the right of families to know the fate suffered by their disappeared relatives . 

12.
Even if the Geneva Conventions of 1949 and their additional Protocol I do not employ the term "forced disappearance", the notion of "disappearance" covers it. In the same way, international humanitarian law recognizes the right of families to know the fate suffered by their loved ones who are victims of forced disappearance. The XXIV International Conference of the Red Cross and Red Crescent, held in Manila in 1981, reaffirmed the existence of this right in its Resolution II concerning “forced or involuntary disappearances”, indicating that:

“the families have the right to be informed about the whereabouts, health and well-being of their relatives, a right reiterated in various resolutions of the United Nations General Assembly”. 

13.
The Additional Protocol I applies to situations of international armed conflict. Article 3 common to all of the Geneva Conventions, and the Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of Non-International Armed Conflicts (Protocol II) do not contain any express provision concerning either disappearance or the right of family members to know the fate of the disappeared person, including in this category of victims of forced disappearance. Despite these omissions, the International Movement of the Red Cross and Red Crescent has reiterated that the right to know the truth about the fate suffered by victims of forced disappearance applies both to situations of international armed conflict as well as those of internal armed conflict. Thus the XXIV International Conference of the Red Cross and Red Crescent, in reiterating the existence of this right, did not distinguish in its resolution between international armed conflict and internal armed conflict. 

14.
Article 3 common to the Geneva Conventions and Article 4 of the Protocol II to these Conventions establishes the principle according to which persons not participating directly in the hostilities must be treated with humanity under all circumstances. Based on these two norms "[there can be] no doubt that the act of refusing to provide available information to families concerning disappeared or deceased persons constitutes a form of moral torture which is incompatible with this obligation"
. 

15.
The doctrine
 found support for the right to truth for families of victims of forced disappearances, both in times of war and times of peace, in article 32 of Protocol I and, in general, in international humanitarian law. One of the first international meetings, if not the first, convened on this subject, the Colloquium on the forced disappearance of persons, held in Paris in January/February 1981, addressed this problem. With reference to the family members of victims of forced disappearance, the rapporteur of the colloquium, the French magistrate Louis Joinet, stated in his final report that: 

"Their right to protection originates in the fundamental right of families to know the fate suffered by their loved ones, as defined by the Geneva Conventions and Protocols. [...] It would be shocking at the humanitarian level – and legally paradoxical to say the least – to note that, de facto, persons subjected to forced or involuntary disappearance do not benefit from the same guarantees recognized in positive law, and in particular in the Geneva Conventions, for persons who disappear during the course of, or on the occasion of, armed conflicts."
  

On this basis, the Paris colloquium recommended that:

"The protection, in times of peace, of disappeared persons and their families should be greater than – or a fortiori at least equal to – that recognized to persons who disappear in times of war."

16.
This principle of equal or greater protection in times of peace in relation to the protection recognized in times of war was reiterated by the Meeting of experts on rights not subject to suspension in situations of emergency and exceptional circumstances, organized by the United Nations Special Rapporteur on the Question of human rights and states of emergency
. The meeting of experts concluded that given the concordance of jurisprudence with the opinions of the United Nations special rapporteurs, the right to truth constituted a norm of customary international law
. 

17.
International humanitarian law has been recognized as a source of law with regard to the right to the truth for the families of victims of forced disappearance. Thus the United Nations Working Group on Enforced or Involuntary Disappearances, in its first report to the Commission on Human Rights, recognized the existence of the right of families to know the fate of relatives who were victims of forced disappearance, based on Protocol I of 1977 to the four Geneva Conventions
. In the inter-American context, in 1988, the Inter-American Commission on Human Rights, addressing the fate of minors who had disappeared or were abducted from parents who disappeared during the military regime in Argentina, affirmed that the norms of international humanitarian law, and more specifically Protocol I of 1977 to the four Geneva Conventions, “establish the right of families to know the fate of their relatives”
. However, intergovernmental human rights bodies and mechanisms found complementary bases for the right to truth in other juridical sources and instruments. Among these should be mentioned the right to protection of the family
, the right of the child not to be separated from its parents
 and, in the inter-American context, the rights to protection under the law, to judicial protection and to information.

b,
The Universal System of Human Rights Protection

18.
The Human Rights Committee of the United Nations has expressly recognized the existence of the right to the truth for families of victims of forced disappearance. In one case of forced disappearance, the Human Rights Committee concluded that "the author [of the communication to the Committee and mother of the disappeared person] has the right to know what has happened to her daughter"
.

19.
The Human Rights Committee, without employing the term "right to the truth" and without limiting itself to cases of forced disappearance, has urged State Parties to the International Covenant on Civil and Political Rights to guarantee that the victims of human rights violations know the truth with respect to the acts committed. In its Concluding Observations on the initial report of Guatemala, the Human Rights Committee exhorted the Guatemalan authorities to, inter alia, continue working to enable "the victims of human rights violations to find out the truth about those acts"
. 

20.
The right to the truth owed to the families of victims of forced disappearance has been recognized by the Working Group on Enforced or Involuntary Disappearances ever since its first report to the Commission on Human Rights
. In its second report, the Working Group concluded that, with respect to the relatives of the disappeared person:

"[u]nquestionably, their right to know can be neither denied nor ignored."

21.
The Working Group on Enforced or Involuntary Disappearances found the basis
 of the right to the truth for relatives of the victims of forced disappearance, both in Article 32 of Protocol I additional to the Geneva Conventions as well as in numerous resolutions of the United Nations General Assembly
. In 1984 the Working Group concluded that under any circumstances:

"[i]t has been clearly decided by the international community that the relatives of missing persons have a right to know their whereabouts or fate"

22.
The Working Group on Enforced or Involuntary Disappearances, in addressing the problem of children who had disappeared or were abducted from parents who disappeared , invoked international humanitarian law and reiterated the principle of equal or greater protection in times of peace than that recognized in times of war. The principles of protection for children in times of war should a fortiori be respected in times of peace
.

23.
The right to the truth owed to victims of human rights violations and their relatives, and in particular to the relatives of the victims of forced disappearance, has also been recognized by different mechanisms of the United Nations Commission on Human Rights as well as by its Sub-Commission. Thus in 1985, the Special Rapporteur of the Sub-Commission on the Prevention of Discrimination and the Protection of Minorities, in his final report on amnesty laws and the role they play in the safeguard and promotion of human rights, arrived at the conclusion that "[w]ith respect to the victims of involuntary or enforced disappearances, 'the right to know' of the relatives is increasingly acknowledged"
. The Meeting of experts on rights not subject to suspension in situations of emergency and exceptional circumstances, organized by the Special Rapporteur on the Question of human rights and states of emergency, concluded that the right to the truth constitutes "a norm of customary international law"
. The Special Rapporteur charged with the question of the independence of judges and lawyers, of the Commission on Human Rights, in his report concerning his mission to Peru, concluded that the Peruvian amnesty laws "deprive the victims of the right to know the truth"
.

24.
The Special Rapporteur on the question of the impunity of perpetrators of
violations of civil and political rights, of the Sub-Commission on the Prevention of Discrimination and Protection of Minorities, has considered that the right to truth - or "right to know" according to the term which he employs – exists as such and is an " inalienable right"
. The study undertaken by the expert ended in the elaboration of a draft Set of principles for the protection and promotion of human rights through action to combat impunity 
, today under consideration by the Commission on Human Rights. This project incorporates among its principles "the victims’ right to know". More specifically, Principle 3 stipulates:

"Irrespective of any legal proceedings, victims, their families and relatives have the imprescriptible right to know the truth about the circumstances in which violations took place and, in the event of death or disappearance, the victim's fate."

25.
For the expert on the question of impunity “action to combat impunity has its origin in the necessity that justice be done, but it cannot be centered solely in this objective: to punish the guilty. It must respond to three imperatives: sanction those responsible, but also satisfy the right of the victims to know and to obtain reparation and, in addition, allow the authorities to discharge their mandate as the power which guarantees public order”
. 

26.
The Special Rapporteur on the Question of human rights and states of emergency, of the United Nations, has emphasized that the right of families to be informed concerning the whereabouts of their members also has a legal basis in the Convention on the Rights of the Child, and more specifically in its article 9 (4) 
. This provision establishes, in the case of separation of the child from its parents as the result of a measure adopted by the State, the obligation of the State to provide basic information about the whereabouts of the absent family member or members, to the child, to the parents and even, in certain circumstances, to other relatives
.

c,
 The Inter-American System of Human Rights Protection

27.
The General Assembly of the Organization of American States, in various of its resolutions, and even if it has not used the term "right to the truth", has urged states to inform relatives concerning the fate of the victims of forced disappearance
. This exhortation was reiterated by the General Assembly in its momentous Resolution 666 (XIII-0/83)
 – which declared that the practice of forced disappearance constitutes a crime against humanity – as well as in subsequent resolutions
.

28.
The Inter-American Commission on Human Rights has long recognized the right to the truth, both generally for the victims of human rights violations and their relatives, as well as specifically with regard to forced disappearances. In its annual report for 1985-1986, the Inter-American Commission concluded that:

" [N]othing can prevent the relatives from knowing what happened to their loved ones"
.

29.
In its "Study on the situation of minor children of disappeared persons, who were separated from their parents and are claimed by members of their legitimate families", the Inter-American Commission on Human Rights recognized the existence of the right to truth, based in norms of international humanitarian law
. However, the doctrine established by the Inter-American Commission on Human Rights throughout the years has led it to also base the right to truth in the Inter-American system of human rights law. Thus in the case of Ignacio Ellacuría, the Inter-American Commission on Human Rights concluded that:

" The right to know the truth with respect to the facts that gave rise to the serious human rights violations that occurred in El Salvador, and the right to know the identity of those who took part in them, constitutes an obligation that the State must satisfy with respect to the victims’ relatives and society in general.  This obligation arises essentially from the provisions of Articles 1(1), 8(1), 25 and 13 of the American Convention."
.  

30.
The Inter-American Court of Human Rights, in its far-reaching judgment in the Velásquez Rodríguez case, recognized the existence of the right of relatives of the victims of forced disappearance to know the fate suffered by the disappeared person
. The Inter-American Court of Human Rights reiterated the existence of such a right in its judgment concerning the Godínez Cruz case
.  

31.
In its judgment concerning the Castillo Páez case, even if it does not employ the term "right to the truth", the Inter-American Court of Human Rights recognized the existence of the "[right of] the victim’s family… to know what happened to him"
. Likewise in its judgment in the Blake case, the Inter-American Court of Human Rights affirmed that:

" Article 8(1) of the American Convention recognizes the right of Mr. Nicholas Blake's relatives to have his disappearance and death effectively investigated."

d,
Entitlement to the right to the truth

32.
The jurisprudence and doctrine described above is unanimous in considering that the relatives of the disappeared person indeed have a right to know the fate of the latter, in other words, a right to the truth. However, empirical observation by the Inter-American Commission on Human Rights as well as by the Working Group on Enforced or Involuntary Disappearances concerning the impact of the practice of forced disappearance has revealed that the group of persons affected by the absence of information concerning the fate or whereabouts of the displaced person extends beyond the concept of the family. Thus the Working Group on Enforced or Involuntary Disappearances has established that not only the family members of the disappeared person are subjected to an "anxious uncertainty", but also other relatives and dependents of the victim, to such an extent that there exists a "wide circle of victims of a disappearance" 
.  Similarly, the Inter-American Commission on Human Rights considered that it is not only family members that are affected by not knowing the fate of the disappeared person but also his or her friends and relatives. Thus the Inter-American Commission on Human Rights, in its annual report for 1997, indicated that forced disappearance “is [...] a veritable form of torture for the person’s family and friends, due to the uncertainty they experience about his fate”
. Similarly, in its annual report for 1978, the Inter-American Commission on Human Rights, concluded that the disappearance "[a]ffects, likewise, the entire circle of family members and relatives, who wait months and sometimes years for some piece of news concerning the fate of the victim"
. 

33.
The character of forced disappearance as a "grave and abominable offense against the inherent dignity of the human being "
, and an inhuman practice
, means that this multiple violation of human rights
 affects the society at large.  It need not be pointed out that forced disappearance is associated with forms of procedure by the public authorities which are not only illegal but also fundamentally clandestine, and which are generally linked to methods for creating terror. The sense of insecurity which this practice generates, not only among the family members and relatives of the disappeared person, extends to the communities or collectivities to which the victim belongs and to the society as a whole. Quite correctly, the Working Group on Enforced Disappearances has recognized that forced disappearances not only have disastrous consequences for the families of the victims, but also work devastating effects on the societies in which they are practiced
. This same observation was made by the XXIV International Conference of the Red Cross and Red Crescent, held in 1981, in which it was recognized that forced or involuntary disappearances not only cause great suffering to the families of the disappeared "but also to the society"
.  National contexts in which forced disappearance is practiced systematically or on a grand scale make particularly visible the climate of generalized insecurity that forced disappearance creates in the society.
. In the same sense, the wish to know the truth is a legitimate and necessary desire for the society.

34.
The establishment in various countries, both in the western hemisphere as well as on other continents, of “truth commissions” and other similar mechanisms designed basically to gather evidence of human rights violations, respond to the need for the society to know the truth about what has taken place. The Mexico City Agreements, signed on 27 April 1991 between the Government of EL Salvador and the Farabundo Martí National Liberation Front, which established the creation of the Truth Commission, emphasized that "the society urgently demands public knowledge of the truth"
 concerning the serious acts of violence that occurred since 1980. The Agreement signed between the Guatemalan Government and the Guatemalan National Revolutionary Unity on 23 June 1994, establishing the Commission for the historical elucidation of the human rights violations and acts of violence that have caused suffering to the Guatemalan population, expressly recognized "the right of the people of Guatemala to know the whole truth"
. 

35.
The Inter-American Commission on Human Rights has progressively addressed this dimension. Thus the social impact of forced disappearance led the Inter-American Commission on Human Rights, in its report on the situation of human rights in Guatemala, to conclude that forced disappearances affect "the people of Guatemala at the family, social, moral and legal levels"
. In the same line, and as a general principle, the Inter-American Commission on Human Rights has considered that:

"Every society has the inalienable right to know the truth of what has occurred, as well as the reasons and circumstances in which aberrant crimes came to be committed, so that such events do not re-occur in the future."
.

36.
More recently, the Inter-American Commission on Human Rights has considered that:

"The right to know the truth is a collective right that ensures society access to information that is essential for the workings of democratic systems, and it is also a private right for relatives of the victims, which affords a form of compensation"
.

37.
A similar perspective was adopted by the Expert on the impunity of perpetrators of violations of civil and political rights, in considering that the claim to the right to truth, or the right to know, is not exhausted in the victim and/or his family members and relatives. The society as such has a right to know the truth about the exactions committed by representatives of the state, about the fate suffered by the victims, about the treatment reserved for the authorities charged with overseeing and controlling public officials. The expert concluded that:

“The right to know is also a collective right, drawing upon history to prevent violations from recurring in the future.”
.

38.
The concept of collective victim is not alien to international law. The Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, adopted by the United Nations General Assembly
, defines victims as " persons who, individually or collectively, have suffered harm, including physical or mental injury, emotional suffering" (articles 1 and 18). The Expert on the right to reparation, of the Sub-Commission on the Prevention of Discrimination and Protection of Minorities, concluded that individuals, human groups and communities could all be victims of flagrant human rights violations 
. 

e,
The content of the right to the truth
39.
The right to the truth owed to the families of victims of forced disappearance was initially interpreted strictly on the basis of its humanitarian aspect, namely: the right to know the fate suffered by the loved one. However, the evolution of international jurisprudence and doctrine has progressively extended the content of the right to the truth.

40.
Today, for the jurisprudence of intergovernmental human rights bodies, the right to the truth is not limited to the phenomenon of forced disappearances but extends to all violations of human rights. Thus the Human Rights Committee has reiterated that the victims and their families have the right to know the truth about human rights violations
. Knowing the truth goes beyond the mere humanitarian aspect and implies also knowing the circumstances in which these violations were committed and who the perpetrators were. The Human Rights Committee, in a decision concerning a case of torture in Uruguay, concluded that an amnesty law which prevented the victim from knowing the circumstances under which he had been detained and tortured was incompatible with the International Covenant on Civil and Political Rights, by denying the person the right to an effective recourse. The duty to investigate, the Committee concluded, is not incumbent on the individual as a private citizen, but is an obligation of the State, which must identify the persons responsible for such acts
 . In the case in question, the victim did not assert a right to the truth in its humanitarian aspect: the object was to obtain "appropriate redress in the form of investigation of the abuses allegedly committed by the military authorities."
 

41.
The work of the Expert on impunity and that of the Expert on the right to reparation, of the Sub-Commission on the Prevention of Discrimination and Protection of Minorities, as well as the draft principles which they have proposed, have expressed the same principle: the right to the truth extends to all violations of human rights. The draft Set of principles for the protection and promotion of human rights through action to combat impunity stipulates that the victims, their families and relatives have the right to know the truth "about the circumstances in which violations took place”
. The term "circumstances"  extends beyond the humanitarian scope of the right to the truth and includes knowledge of how, when, why and by whom the violations were committed. The draft text establishes that "extrajudicial commissions of inquiry", as one of the mechanisms for guaranteeing the right to the truth, shall "establish the facts", "analyse and describe the State mechanisms of the violating system", "identify the victims and the administrations, agencies and private entities implicated by retracing their roles"
. In short, these tasks reveal the importance of the right to truth within the framework of extrajudicial commissions of inquiry. The draft Basic principles and guidelines on the right to a remedy and reparation for victims of violations of international human rights and humanitarian law, in its latest version, establishes as a form of reparation, under the criterion of satisfaction, "verification of the facts and full and public disclosure of the truth"
. Although the draft text does not define the scope of the concept of “the full truth”, it is obvious that this is not limited to humanitarian aspects . 

42.
The Inter-American Commission on Human Rights has progressively defined the extent and content of the right to the truth. Initially this was defined as the "right to know the truth of what occurred as well as the reasons and circumstances in which these crimes came to be committed."
 In recent decisions, the Inter-American Commission on Human Rights has more explicitly defined this content as implying the right “to know the full, complete, and public truth as to the events transpired, their specific circumstances, and who participated in them
.

III.-
TRUTH, FORCED DISAPPEARANCE AND THE RIGHT NOT TO BE TORTURED

43.
The right to the truth owed to the relatives of the disappeared is closely linked  to the right not to be subjected to torture or other cruel, inhuman or degrading treatment or punishment, a right which these relatives also possess. The empiric observation made by the Inter-American Commission on Human Rights as well as by the Working Group on Enforced and Involuntary Disappearances, above and beyond any conceptual inquiry into the subject, is conclusive. "This uncertainty and the deprival of all contact with the victim [of forced disappearance] create severe disturbances in family members, and particularly in children, who in some cases have directly witnessed the abduction of their parents or relatives"
 indicated the Inter-American Commission on Human Rights in 1979. 

44.
In studying the problem of forced disappearance in Argentina, the Inter-American Commission of Human Rights observed that:

 "Many of these children [whose parents were disappeared] will never see their parents again, and will thus inherit a series of psychological disturbances through their memory of the circumstances of the disappearance. [...] [N]umerous men and women between 18 and 25 years of age are being affected by anxiety as a result of the time transpiring without any knowledge of the fate suffered by their parents or brothers and sisters. Men and women who have been violently separated from their spouses are living with serious emotional disturbances, accentuated by the diverse economic problems which their situation creates for them. There are many men and women who currently do not know whether they are widowed or still married. Many of them will never recover a sense of peace, harmony or security in themselves, due to the stress produced by trying to carry forward a household where every day is felt the physical and moral absence of the father or mother".

45.
In 1978 the United Nations General Assembly expressed its consternation at "the anguish and sorrow which such circumstances [forced disappearances] cause to the relatives of disappeared persons, especially to spouses, children and parents"
.  In subsequent resolutions the General Assembly reiterated this concern
. Recognition of the anxiety, pain and severe suffering to which the families of disappeared persons are subjected by the act of forced disappearance itself has also been expressed normatively. Thus, the Declaration on the Protection of All Persons from Enforced Disappearances, adopted by the United Nations General Assembly in 1992, expressly establishes that "Any act of enforced disappearance places the persons subjected thereto outside the protection of the law and inflicts severe suffering on them and their families " (article 1.2).  The wording employed by the Declaration is categorical: forced disappearance per se causes severe suffering to the families of disappeared persons.  

a,
 The Universal System of Human Rights Protection

46.
The Human Rights Committee has considered that the prevention of contact between the disappeared person and members of his or her family per se constitutes a violation of the right not to be subjected to torture and other cruel, inhuman or degrading treatment or punishment, a right protected by the International Covenant on Civil and Political Rights.
 This was the opinion issued by the Human Rights Committee in the case of María del Carmen Almeida de Quintero and Elena Quintero de Almeida, establishing clearly the relation between the right to the truth and the right not to be subjected to torture or ill treatment. In said case the Committee arrived at the following conclusion:

" The Committee understands the anguish and stress caused to the mother by the disappearance of her daughter and by the continuing uncertainty concerning her fate and whereabouts. The author has the right to know what has happened to her daughter. In these respects, she too is a victim of the violations of the Covenant suffered by her daughter, in particular of article 7."

In its decision, the Human Rights Committee took for granted that the profound suffering to which the mother of the disappeared person was subjected constituted per se a form of torture or cruel or inhuman treatment. The Human Rights Committee did not require proof of the existence of the suffering or anguish of the mother, limiting itself to noting the existence of the forced disappearance and the family connection.

47.
The Human Rights Committee has reiterated this principle in its Concluding Observations to State Parties to the Covenant. In its Concluding Observations to the report presented by Algeria, the Committee concluded that forced disappearances about which the State provided no or insufficient information constituted violations of article 7 of the International Covenant on Civil and Political rights with respect to the family members of disappeared persons
. Similarly, in its Concluding Observations to the report presented by Uruguay, the Committee considered that in obstructing the effective possibility of investigating forced disappearances committed in the past, the "Expiry Law of the Punitive Powers of the State" violated article 7 of the International Covenant on Civil and Political rights as this applies to the family members of disappeared persons
.

b
The European System of Human Rights Protection

48.
Only recently, the European Court of Human Rights issued a judgment concerning the different juridical dimensions of the forced disappearance of persons. In its judgment of 25 May 1998, in the matter of Kurt v. Turkey, the Court considered that for the mother of a disappeared person, forced disappearance constituted a violation of the right not to be subjected to torture or ill-treatment, a right protected by article 3 of the European Convention for the Protection of Human Rights and Fundamental Freedoms
.  The European Court of Human Rights considered implicitly that in the context of the passivity of the authorities in the face of her requests, the anxiety in which the mother of the disappeared person lived constituted per se a form of violation of the guarantee provided by article 3 of the European Convention. To arrive at this conclusion, the European Court did not require any corroborating element establishing the moral pain suffered by the mother of the disappeared person, other than her familial connection with the victim.

c,
The Inter-American System of Human Rights Protection
49.
In its annual report for 1977 to the OAS General Assembly, the Inter-American Commission on Human Rights noted that forced disappearance “is [...] a veritable form of torture for the person’s families and friends, due to the uncertainty they experience concerning his fate”
. This consideration has been reiterated by the Commission in numerous of its subsequent annual reports. This suffering persists as long "the situation [of the disappeared persons] is not responsibly and definitively elucidated"
 concluded the Inter-American Commission on Human Rights in its report on Argentina. 

50.
In its judgment in the Blake case, the Inter-American Court of Human Rights observed that the forced disappearance of Nicholas Blake had signified severe suffering and anxiety for the members of his family, to the detriment of their psychological and moral integrity.  The Inter-American Court concluded that such suffering constituted a violation of article 5 of the American Convention on Human Rights
.

IV.-
THE RIGHT TO TRUTH AND THE RIGHT TO REPARATION

51.
The work of the expert on the right to reparation, of the Sub-Commission for the Prevention of Discrimination and Protection of Minorities, which culminated in draft principles concerning this right, has recognized the existence of the right to truth. The expert addressed this problem from the point of view of the right to reparation, and more specifically considered that knowledge of the truth about what occurred with human rights violations constitutes a form of satisfaction. 

52.
In one of his first studies, the expert, Professor Theo van Boven, indicated that "it should not be overlooked that the discovery of the truth following an official inquiry can constitute another important means of giving satisfaction to the victims"
.  The expert included the right to truth, although without specifically using this term, as forming part of the right to reparation, under the criterion of satisfaction. The draft Basic principles and guidelines on the right to a remedy and reparation for victims of violations of international human rights and humanitarian law 
 establishes as a principle that one of the modalities of reparation, satisfaction, implies "verification of the facts and full and public disclosure of the truth".

53.
The Inter-American Commission on Human Rights has considered that the right to the truth is "also a private right for relatives of the victims, which affords a form of compensation"
. In a recent decision the Commission also concluded that:

" The right that all persons and society have to know the full, complete, and public truth as to the events transpired, their specific circumstances, and who participated in them is part of the right to reparation for human rights violations, with respect to satisfaction and guarantees of non-repetition."

VI.-
RIGHT TO THE TRUTH, JUDICIAL GUARANTEES AND THE RIGHT TO AN EFFECTIVE RECOURSE

54.
The right to the truth for families of the victims of forced disappearance is closely related to the right to judicial guarantees as well as the right to an effective recourse. In its judgment in the Blake case, the Inter-American Court of Human Rights clearly established this intrinsic relationship, noting that:

"Article 8(1) of the Convention also includes the rights of the victim's relatives to judicial guarantees, whereby "[a]ny act of forced disappearance places the victim outside the protection of the law and causes grave suffering to him and to his family" [...]Consequently, Article 8(1) of the American Convention recognizes the right of Mr. Nicholas Blake's relatives to have his disappearance and death effectively investigated "
.

55.
The right to know the fate or whereabouts of the disappeared person is not satisfied by the investigative action of the family alone. The exercise of effective internal measures constitutes the method, by definition, through which the fate and/or whereabouts of the disappeared person can be determined. This was reiterated by the Inter-American Court of Human Rights in its judgment in the Blake case, when it referred to article 25 of the American Convention on Human Rights: 

"... the duty of the State to provide effective internal remedies, is an important means of determining the whereabouts of persons deprived of their liberty and of preventing forced disappearance in any circumstances "
.

56.
In the same way, there exists an intrinsic relation between the right of the family members to know the fate or whereabouts of their disappeared loved one and the right to have recourse to the courts in order to determine the fate suffered by the disappeared person. This relation is set down in the Declaration on the Protection of All Persons from Enforced Disappearances (article 9) and the Inter-American Convention on the Forced Disappearance of Persons (article X). This relation has been established by the Inter-American Commission on Human Rights: 

"The right to know the truth is also related to Article 25 of the American Convention, which establishes the right to simple and prompt recourse for the protection of the rights enshrined therein."
.

VI.
RIGHT TO THE TRUTH AND RIGHT TO INFORMATION

57.
The right to information is protected by the American Convention on Human Rights (article 13) as well as by the International Covenant on Civil and Political Rights (article 19). The Declaration on the Protection of All Persons from Enforced Disappearances establishes the right to know about any deprival of liberty and where the detention is being carried out, and about the findings of investigations undertaken in cases of disappearance (articles 10 and 13). Likewise, the Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary Executions, of the United Nations, establishes the right of family members to receive information about deprival of liberty, the place of detention and the  development and findings of the investigation concerning the death of their loved one (principles 6 and 16). Also, the draft  Basic principles and guidelines on the right to a remedy and reparation for victims of violations of international human rights and humanitarian law 
 establishes that the right of the victim (including the person’s family) to file recourses includes "access to factual information concerning the violations" (Principle 11).

58.
The relation between the right to the truth and the right to have access to and receive information is intrinsic. In general, the Inter-American Commission of Human Rights has repeatedly considered that "the right to know the truth with respect to the facts that gave rise to the serious human rights violations […] and the right to know the identity of those who took part in them, constitutes an obligation that the State must satisfy with respect to the victims’ relatives and society in general. This obligation arises essentially from the provisions of Articles 1(1), 8(1), 25 and 13 of the American Convention."
 In this same line, the Inter-American Commission on Human Rights has concluded that:

" The American Convention protects the right to gain access to and obtain information, especially in cases of the disappeared, in regard to which the Court and the Commission have established that the State is obligated to determine the person’s whereabouts." 

VII.-
THE DUTY TO GUARANTEE
59.
International human rights law imposes two major classes of obligation on the State: one, the duty to abstain from infringing upon human rights, and the other a duty to guarantee respect of these rights. The former is composed of a set of specific obligations relating directly to the duty of the State to abstain from violating human rights – whether through action or omission – while the second refers to obligations incumbent on the State as guarantor of the rights of the individual, which involves investigation and punishment of human rights violations and reparation of damages caused.  The State, then, is placed in the legal position of serving as guarantor of human rights, from which emerge essential obligations related to the protection and ensuring of such rights. It is on this basis that jurisprudence and legal doctrine has elaborated the concept of the Duty to Guarantee as a fundamental notion of the legal position of the State in the matter of human rights. The State thus serves as guarantor for the full enjoyment of the rights of the individual, and consequently must fulfill its international obligations in this area, both conventional and customary.

60.
The Duty to Guarantee can be summarized as a set of "obligations to guarantee and protect human rights…[and] consists of the duty to prevent conduct contravening legal norms and, if these occur, to investigate them, judge and punish the perpetrators and indemnify the victims"
. The Duty to Guarantee is confirmed expressly in various human rights agreements, given the fact that, as noted by the Inter-American Court of Human Rights, “it is the purpose of human rights treaties to guarantee the enjoyment by individual human beings of those rights and freedoms rather than to establish reciprocal relations between States”
. The Duty to Guarantee is established in article 1(1) of the American Convention on Human Rights. In analyzing this article, the Inter-American Court of Human Rights established as jurisprudence that the State Parties had contracted the general obligation to protect, respect and guarantee all of the rights covered by the Convention. As a result of which the Court affirmed:

""States must prevent, investigate and punish any violation of the rights recognized by the Convention and, in addition, must secure wherever possible recovery of the violated right and, where appropriate, reparation of the damages produced by the violation of human rights […] The State is under the legal obligation to prevent, by reasonable measures, violations of human rights, and to investigate seriously with all the means at its disposal violations which have been committed within the scope of its jurisdiction, in order to identify those responsible, impose appropriate sanctions upon them and ensure the victim an adequate reparation"
. 

61.
The responsibility of the State is compromised not only when it encroaches upon the rights of an individual through the active or omissive conduct of its agents, but also when the State neglects to exercise appropriate actions with regard to investigating the facts, prosecuting violations of human rights, providing reparation to the victims and protecting the rights of their families. Thus the transgression or non-observance by the State of this Duty to Guarantee compromises its international responsibility. 

62.
The obligations which constitute the Duty to Guarantee are by nature complementary and are not alternatives or substitutes. Thus, for example, the United Nations Special Rapporteur on extrajudicial, summary or arbitrary executions has considered that: “governments are obliged under international law to carry out exhaustive and impartial investigations into allegations of violations of the right to life, to identify, bring to justice and punish their perpetrators, to grant compensation to the victims or their families, and to take effective measures to avoid future recurrence of such violations. The first two components of this fourfold obligation constitute in themselves the most effective deterrent for the prevention of human rights violations[…]the recognition of the right of victims or their families to receive adequate compensation is both a recognition of the State's responsibility for the acts of its organs and an expression of respect for the human being. Granting compensation presupposes compliance with the obligation to carry out an investigation into allegations of human rights abuses with a view to identifying and prosecuting their perpetrators. Financial or other compensation provided to the victims or their families before such investigations are initiated or concluded, however, does not exempt Governments from this obligation”
.

63. The obligations that make up the Duty to Guarantee are certainly interdependent. Thus the obligation to prosecute and punish those responsible for human rights violations is closely related to that of investigating the facts. Nevertheless, “it is not possible for the State to choose which of these obligations it is required to fulfill”
. Even if they can be fulfilled separately one by one, this does not free the State from the duty of fulfilling each and every one of these obligations.

64.
The right to the truth is intimately linked to the responsibility assumed by States to fulfill the obligations stipulated in the conventional instruments of protection of fundamental rights and liberties to which they have voluntarily adhered, as well as in those of international customary law. Unquestionably, the families of the victims have the right to expect that any investigation carried out be exhaustive in enabling them to learn the truth concerning the fate of their loved ones and the circumstances of their ordeal, as well as public divulgation of the identities of those persons directly responsible for the human rights violations that their relatives suffered. Likewise, the truth is indispensable for carrying out an adequate evaluation of the reparation commensurate with responsibility for such human rights. Nevertheless, the obligation of the State to guarantee this right to the truth is not a substitute or an alternative to the other duties incumbent upon it within the framework of the Duty to Guarantee, namely, those of investigating and imparting justice. This dual obligation exists and remains in force independent of the fulfillment or not of the other obligations.

VIII.-
THE OBLIGATION TO INVESTIGATE

65.
One of the components of the Duty to Guarantee is the obligation that the State is charged with, to investigate when the rights of the individual have been violated in presumption or in fact. The States participating in the World Conference on Human Rights, held in Vienna in June 1993, reaffirmed this obligation as regards forced disappearances when they subscribed to the Vienna Declaration and Program of Action: 

“The Conference reaffirms that it is the duty of all States, under any circumstances, to make investigations whenever there is reason to believe that an enforced disappearance has taken place on a territory under their jurisdiction and, if allegations are confirmed, to prosecute its perpetrators.”
. 

66.
The United Nations Human Rights Committee has reiterated in numerous judgments concerning individual complaints that “the State party is under a duty to investigate thoroughly alleged violations of human rights, and in particular forced disappearances of persons and violations of the right to life, and to prosecute criminally, try and punish those held responsible for such violations. This duty applies a fortiori in cases in which the perpetrators of such violations have been identified.” 

67.
For his part, the United Nations Special Rapporteur on extrajudicial, summary or arbitrary executions has repeatedly reaffirmed the existence of the obligation to investigate as stipulated in international law. “It is the obligation of Governments to carry out exhaustive and impartial investigations into allegations of violations of the right to life“
. This obligation constitutes “one of the main pillars of the effective protection of human rights”
. The United Nations Expert on the right to restitution, compensation and rehabilitation has likewise considered that “for the State parties to a human rights treaty there exists […] the obligation to investigate the facts”
.

68.
The duty to investigate is one of those obligations termed “an obligation of means”
. The authorities must investigate diligently and seriously any allegation of human rights violations given the fact that, as the Inter-American Court of Human Rights has indicated, “the State is under the legal obligation to investigate seriously with the means at its disposal”
. This means that the duty to investigate is fulfilled by deploying motu proprio whatever activities are necessary to elucidate the facts and circumstances surrounding such violations and to identify the perpetrators.  It is a matter of legal obligation and not merely a question of  individual interests, as has been pointed out by the Inter-American Court of Human Rights.
 The Human Rights Committee has ruled in the same vein.
. This means that the investigations must be carried out automatically by the authorities, independent of whether any formal complaint or denunciation has been filed.

69.
Various international instruments, several of them declarative in nature, detail the characteristics and criteria involved in the fulfillment by the authorities of the duty to investigate. Thus article 13 of the Declaration on the Protection of All Persons from Enforced Disappearances requires the authorities to undertake “a thorough and impartial investigation”. The Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary Executions establish the criteria for fulfillment of the duty to investigate and prescribe the need for “a thorough, prompt and impartial investigation”. The Special Rapporteur on extrajudicial, summary or arbitrary executions has repeatedly affirmed that the non-fulfillment of the norms declared in those principles constitutes an “indication of governmental responsibility” even if it can not be proven that governmental officials were directly implicated in the summary or arbitrary executions in question
. 

70.
In the case of forced disappearance, this obligation to investigate takes on a particular dimension due to the special character of this type of human rights violation, namely: the situation of total defenselessness in which the disappeared person is placed, and the nature of the crime as both a multiple violation of human rights and as a continuous or permanent violation. The Inter-American Court of Human Rights has indicated that States have the obligation to investigate rapidly and without delay any denunciation of forced disappearance, and to inform the families of disappeared persons concerning the fate and whereabouts of the person
. In the same respect, the United Nations Human Rights Committee stated in its General Observation 6 (16) relative to article 6 of the International Covenant on Civil and Political Rights, that States have the duty to “establish effective services and procedures for thoroughly investigating cases of forced disappearance of persons which may involve a violation of the right to life.”
. A similar recommendation was formulated by the Working Group on Enforced Disappearance in its report to the 46th session of the United Nations Commission on Human Rights
. The Commission on Human Rights has reiterated to States the “need for the authorities to carry out prompt and impartial investigations” when it is believed that the forced disappearance of a person may have occurred
.

71.
Due to its character as a continuing violation of human rights, the obligation to investigate a forced disappearance remains in force as long as the circumstances in which the victim disappeared as well as his fate and whereabouts have not been elucidated. This criterion is retained by the United Nations Declaration on the Protection of All Persons from Enforced Disappearances in its article 13 (5). 

72.
This principle has long been elaborated doctrinally by the Inter-American Commission on Human Rights. The Inter-American Court of Human Rights has reiterated the scope of the obligation to investigate in the following terms:

"The duty to investigate events of this type continues as long as there remains uncertainty about the ultimate fate of the disappeared person."
.

IX.
THE RIGHT TO THE TRUTH AND THE AMERICAN CONVENTION ON HUMAN RIGHTS

73.
While the American Convention on Human Rights contains no explicit provision concerning the right to the truth owed to families of victims of forced disappearance, and of other violations of fundamental rights, the Convention contains clear norms with regard to interpretation of its provisions. Its article 29 stipulates that:

“No provision of this Convention shall be interpreted as:...

“b. restricting the enjoyment or exercise of any right or freedom recognized by virtue of […] another convention to which one of the said states is a party;
“c. precluding other rights or guarantees that are inherent in the human personality or derived from representative democracy as a form of government.”

74.
The Inter-American Commission on Human Rights has interpreted that the right to the truth – understood as the right to know the fate suffered by the disappeared person, the circumstances in which the crime of disappearance was committed and the identity of the perpetrators and other participants  - is based juridically in the obligations incumbent on the State by virtue of articles 1 (1), 8 (1), 25 and 13 of the American Convention on Human Rights.

75.
 Certainly the evolution of international human rights law has led to an explicit recognition of the right to the truth as a norm of customary law. The right to the truth is not the result of passing fancy or caprice. It constitutes an inherent right of the human being, so much so in fact, that it is one of those rights which even in the most extreme situations, such as armed conflicts, continues to command observance.

76.
But the right to the truth is not only essential for the family members of the victims, but also for the society itself. As the draft Set of principles for the protection and promotion of human rights through action to combat impunity establishes,  its "full and effective exercise [...] is essential to avoid any recurrence of violations in the future"
. It would be difficult to imagine a democratic form of government based on acceptance of official silence, ignorance concerning the fate of the disappeared and complicity and abetment of the perpetrators of human rights violations.
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