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of All Persons from Forced Disappearance
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"The phenomenon of forced disappearance […] is the worst of all human rights violations. Indeed, it is a challenge to the very concept of such rights, the negation of the right of a human being to exist, to have an identity. Forced disappearance transforms the being into a non-being. It is the ultimate corruption, an abuse of power which allows the authorities to transform law and order into something derisory and to commit infamous crimes."

Niall Mac Dermot (R.I.P.)

These words, pronounced in 1981 by the Secretary General of the International Commission of Jurists at the first international colloquium on forced disappearances, continue to apply with great force and actuality today. Indeed, during the last 20 years great progress has been registered at both the regional and global levels in the effort to combat forced disappearance. In 1980, the United Nations Human Rights Commission established the Working Group on Enforced or Involuntary Disappearances.
 The UN General Assembly in 1992 adopted the Declaration on the Protection of All Persons from Enforced Disappearances.
 In 1994, the General Assembly of the Organization of American States adopted the Inter-American Convention on Forced Disappearance of Persons.
 Certain progress has also been registered at the national level. In the decade of the 1990s, a number of States incorporated clauses in their political constitutions prohibiting the practice of forced disappearance
 or specifically making this crime an offence under their penal legislation.
 

Despite these advances, the responses provided by international law to the serious phenomenon of forced disappearance continue to be broadly insufficient. Today, in order to help eradicate forced disappearance and the impunity with which it occurs – impunity being the principal factor encouraging the persistence of this practice –  a legally binding instrument such as a convention is needed to address this scourge effectively and comprehensively. 

I.- Forced disappearance and international law

A.- The phenomenon of forced disappearance

The forced disappearance of persons is a grave and complex phenomenon. As a violation of human rights it is a phenomenon sui generis, due as much to its character as a multiple and continuing offence as to the number of its victims. But at the same time, forced disappearance constitutes a crime under international law. Unfortunately, as the reports of the Working Group on Enforced or Involuntary Disappearances make clear, forced disappearance is neither the exclusive patrimony of any single region of the world nor a practice of the past. 

International law has determined that forced disappearance constitutes one of the most serious violations of the fundamental rights of the human being, as well as an “offence to human dignity”
 and a "a grave and abominable offense against the inherent dignity of the human being".
 The United Nations General Assembly has repeatedly affirmed that forced disappearance "constitutes an offence to human dignity, a grave and flagrant violation of human rights and fundamental freedoms […] and a violation of the rules of international law".
 The jurisprudence issued by international organs for the protection of human rights agree in describing forced disappearance as a grave violation of human rights.
 Indeed, Prof. Dalmo Abreu Dallari has indicated that forced disappearance is "one of the gravest crimes that can be committed against a human being".

Forced disappearance does not constitute a single violation of human rights. This practice violates numerous human rights, many of them non-derogable at any time, as recognized expressly in the Declaration on the Protection of All Persons from Enforced Disappearances and the Inter-American Convention on Forced Disappearance of Persons. The character of forced disappearance as a multiple violation of human rights has been recognized repeatedly by the Inter-American Court of Human Rights.
 International jurisprudence and legal doctrine has repeatedly indicated that forced disappearance per se constitutes a violation of the right to security of the person; of the right to protection under the law; of the right not to be deprived arbitrarily of one’s liberty; of the recognition of the legal personality of every human being; and of the right not to be subjected to torture or to other cruel, inhuman or degrading treatment or punishment. 

One element that characterizes forced disappearance is that this practice removes the individual from the protection of the law.
 This characteristic specific to forced disappearance – and the reality of events confirms this – has the effect of suspending enjoyment of all of the rights of the disappeared person and placing the victim in a situation of complete defencelessness. As Alejandro Artucio has well described it, "the disappeared person, whom the authorities deny having detained, can obviously neither exercise his rights nor invoke any recourse whatsoever".
 This becomes even more serious if we consider that forced disappearance itself is a violation of human rights and by nature a continuing or permanent crime.

But the disappeared person is not the only victim of forced disappearance. Based on its experience, the Working Group on Enforced or Involuntary Disappearances has concluded that the families of disappeared persons are also victims, since they are subjected to an "anguished uncertainty", as are other relatives and dependents of the disappeared person, in such a way that there exists a "wide circle of victims of a disappearance".
 Similarly, the Inter-American Commission on Human Rights concluded that forced disappearance “likewise affects the entire circle of family members and relatives, who wait months and sometimes years for news concerning the fate of the victim".
  It should be remembered that frequently forced disappearance is associated not only with illegal forms of procedure by the public authorities, but also fundamentally with clandestine operations involving various methods of terror. The sense of insecurity which this practice generates, not only among the family members and relatives of the disappeared person, extends to the communities and collectivities to which the disappeared person belongs and to the society at large. Indeed, the Working Group on Enforced or Involuntary Disappearances has concluded that forced disappearances also work devastating effects on the societies in which they are practiced.
 This same observation was made by the XXIV International Conference of the Red Cross and Red Crescent, in recalling that forced disappearances cause great suffering not only to the family of the disappeared person "but also to the society".
 Thus forced disappearance can not be reduced to the sum of the human rights violated, since the practice – whether systematic or not, massive or not – creates a climate of terror both in the nuclear family of the disappeared person as well as in the communities and collectivities to which the person belongs.

Today it is clearly recognized that forced disappearance constitutes a form of torture for the relatives of the disappeared person. In 1978 the United Nations General Assembly expressed its shock at "the anguish and sorrow which such circumstances [forced disappearances] cause to the relatives of disappeared persons, especially to spouses, children and parents".
 Recognition of the anguish, pain and terrible suffering to which the families of disappeared persons are subjected by the act of forced disappearance, has been translated into the body of law. Thus, the Declaration on the Protection of All Persons from Enforced Disappearances expressly establishes that "[a]ny act of enforced disappearance places the persons subjected thereto outside the protection of the law and inflicts severe suffering on them and their families".
 This fact has been confirmed by the United Nations Human Rights Committee
, the European Court of Human Rights
, the Inter-American Commission on Human Rights
 and the Inter-American Court of Human Rights
. 
Forced disappearance is not only a grave and multiple violation of fundamental rights, but also an international crime. In 1983, the General Assembly of the Organization of American States in a far-reaching resolution declared that the practice of forced disappearance constitutes a crime against humanity.
 The General Assembly reiterated this declaration in subsequent resolutions.
 Today, international law only qualifies forced disappearance as a crime against humanity when it is committed within the framework of a systematic or large-scale practice.
 Nevertheless, it is undeniable that forced disappearance is a crime under international law. Thus the United Nations General Assembly has described forced disappearance as a violation of international law and as a crime which must be punished by criminal law.
 The Inter-American Convention on Forced Disappearance of Persons authorizes State parties to exercise criminal jurisdiction over any presumed perpetrator of a forced disappearance who is found in their territory , independent of his nationality, that of the victim or the place in which the crime was committed.
 Likewise, the Declaration on the Protection of All Persons from Enforced Disappearances authorizes States to bring to trial any presumed perpetrator found under its jurisdiction. Today there is no doubt that forced disappearance is an international criminal offence, recognized as such by both customary and conventional international law.
 It should be noted that the United Nations General Assembly, in adopting the Declaration on the Protection of All Persons from Enforced Disappearances, drew attention to the importance of devising "an instrument which characterizes all acts of enforced disappearance of persons as very serious offences and sets forth standards designed to punish and prevent their commission".
 

B.- The insufficient responses of international law

Despite the fact that forced disappearance is recognized as one of the most serious violations of fundamental rights and a crime under international law, and that its practice continues in various parts of the world, no international treaty of universal scope exists with which to address this grave phenomenon. Today the universal system of human rights protection does not have a treaty at its disposal containing a definition of the crime of forced disappearance and establishing obligations with regard to the prevention, investigation and repression of this practice. Even if many of these obligations are already defined in the Declaration on the Protection of All Persons from Enforced Disappearances, it should be remembered that this instrument is not legally binding. 

The International Covenant on Civil and Political Rights does of course protect the majority of the rights violated by forced disappearance . But the Covenant does not establish the specific obligations with regard to prevention, investigation, repression and international cooperation necessary for combatting this practice. Thus, for example, the Covenant does not stipulate the obligations of classifying forced disappearance as a crime under internal legislation; of exercising territorial and extra-territorial criminal jurisdiction with respect to presumed perpetrators of this crime; of maintaining registers of detained persons; or of preventing and suppressing the abduction of children born during the captivity of their disappeared mothers . 

It is undeniable that in the future the Rome Statute will allow for prosecution of forced disappearance by an international tribunal. But it is also true that the International Criminal Court will only be able to suppress such activity “when committed as part of a widespread or systematic attack directed against any civilian population”
, i.e. when it constitutes a crime against humanity. By any reckoning, the Rome Statute is insufficient for tackling the problem of forced disappearance. For one thing, the Rome Statute does not  address the practice of forced disappearance when this does not constitute a crime against humanity, i.e. when it is perpetrated outside the framework of “a widespread or systematic attack against the civilian population”. Experience has shown that a large number of forced disappearances occur outside the framework of a widespread or systematic practice. These forced disappearances will thus remain outside the competence of the future International Criminal Court. Moreover, the Rome Statute does not establish specific obligations for the prevention, investigation and suppression at the national level of forced disappearance. Thus, for example, with regard to suppression of forced disappearance at the national level, the Rome Statute contains no obligation to classify forced disappearance as an offense under national law.


One of the main gaps in international law is the absence of a response to the grave phenomenon of the appropriation and/or adoption of children born during the captivity of their disappeared mother. This phenomenon is of unusual gravity, as noted by an Argentine court ruling: "At stake here are the rights and guarantees of the child, the right to a life of dignity, to ensure that someone defenceless not be stripped of his singularity as a person , the inalienable right of every person to know the truth about his own history and to grow up among his own relatives; and the right of the latter to keep their defenceless descendents within the bosom of the family."
 The problem is complex. Sometimes the adoptive families are unaware that the children were violently removed from their parents. In other cases, the families know of these circumstances or even are themselves the perpetrators of the forced disappearance of the parents,.
 This practice also has international dimensions, since sometimes the adoptive families come from other countries or, having participated in the abduction of the minor, subsequently move their residence abroad. Despite the fact that this practice is considered to be a grave violation of human rights,
 there currently exists a major gap with regard to this issue, and no universal, legally binding instrument is available with which to address this scourge. Certain instruments exist, of course, such as the Hague Convention on the Civil Aspects of International Child Abduction,
 but these allow only a very partial response to some of the aspects of this serious problem. In the regional context, although the Inter-American Convention on Forced Disappearance of Persons addresses this serious phenomenon,
 this treaty does not provide sufficient responses to all of the problems posed by this grave practice. The appropriation and subsequent adoption of children born during the captivity of disappeared parents is neither a phenomenon of the past nor a practice limited to certain countries, and its persistence continues to be a source of concern to the international community.

In this context, it is evident that the existing responses developed until now in conventional international law to address and combat the odious and criminal practice of forced disappearance are insufficient. Given the extreme gravity of forced disappearance and the gap that exists in conventional international law, it is both urgent and imperative that the international community provide itself with an international convention against forced disappearances. This would allow forced disappearance to be addressed in all of its dimensions and in a comprehensive manner, indicating clearly and unequivocally the obligations of States with regard to prevention, investigation and suppression of forced disappearance, as well as international cooperation, and affording a response to the grave phenomenon of the appropriation of children born during the captivity of the disappeared mother and given up for adoption. All in all, an international convention against forced disappearances would substantially increase the threshold of protection with respect to this practice.

II.-  The Draft Convention

Since 1999, the United Nations Commission on Human Rights has been considering a draft convention on forced disappearances. The text under discussion is the "Draft International Convention on the Protection of All Persons from Forced Disappearance" (in short, the draft Convention), adopted in 1998 by the Sub-Commission for the Promotion and Protection of Human Rights.
 The draft text was elaborated by the Working Group on the Administration of Justice of this Sub-Commission following four years of work and various consultative meetings with experts from the United Nations and non-governmental organizations.
 

The draft Convention consists of a preamble and three parts. Part I, articles 1 to 24, contains substantive provisions relating to the definition of forced disappearance and the obligations as regards prevention, investigation, suppression, international cooperation and reparation, as well as various safety clauses. Part II, articles 25 to 33, contains provisions relating to the monitoring mechanism and international procedures of supervision and protection. Finally, Part III,  articles 34 to 39, refers to the "economy of the treaty". The draft Convention is principally based on the  Declaration on the Protection of All Persons from Enforced Disappearances. But the Working Group on the Administration of Justice took into account the Inter-American Convention on Forced Disappearance of Persons, the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment and other international instruments such as the doctrine of the Working Group on Enforced or Involuntary Disappearances.

A.  Substantive provisions

1. Definition and characterization of forced disappearance 

a) Definition of forced disappearance in the draft Convention

The draft Convention, in its article 1, establishes the following definition of forced disappearance:

" the deprivation of a person's liberty, in whatever form or for whatever reason, brought about by agents of the State or by persons or groups of persons acting with the authorization, support or acquiescence of the State, followed by an absence of information, or refusal to acknowledge the deprivation of liberty or information, or concealment of the fate or whereabouts of the disappeared person." 

The Working Group on the Administration of Justice, in proposing this wording, drew inspiration from the definitions contained in the Inter-American Convention on Forced Disappearance of Persons
 and the Declaration on the Protection of All Persons from Enforced Disappearances
 and from the criteria articulated by the Working Group on Enforced or Involuntary Disappearances.
 The definition of the draft Convention addresses the complex character of the crime of forced disappearance, and incorporates its two competing and characteristic elements: deprivation of liberty and the official refusal to acknowledge the detention through concealment of the fate or whereabouts of the disappeared person. The definition does not enter into a qualification of the legal, arbitrary or illegal nature of the deprivation of liberty. Thus the expression used: "in whatever form". With respect to the second core element of this practice – the official refusal to acknowledge the detention – the definition alternately incorporates various types of actions, which can be both active as well as passive. 

The draft Convention contains a definition of the perpetrator of forced disappearance, or active subject of the crime, which includes both agents of the State as well as “indirect State agents” , i.e. private individuals who commit this crime with the authorization, acquiescence or complicity of State agents. The Working Group on the Administration of Justice did not include the issue of the responsibility of non-State agents having no link to the State. These were not incorporated into the definition due to difficulties as yet unresolved with regard to this issue in international law. The Working Group agreed that this subject should be treated separately in another international instrument.
 However, in adopting the draft Convention, the Sub-Commission decided to make a cross-reference to national law and other international instruments.
 

With regard to the "motivation" or intention, the subjective element of the crime, the definition includes all hypotheses: political, racial, ethnic or religious motives; forced disappearances for reasons of "social cleansing"; and "abuse of power". Experience has shown that the motives of the perpetrators of this odious crime are various and diverse. In some countries, for example, forced disappearance has had for its victims indigenous persons, petty thieves and street children, with a clear objective of "social cleansing". In others, cases of forced disappearance as a result of mistaken identity have been recorded. Hence the expression employed: "for whatever reason" is appropriate.

In this way, the definition proposed by the draft Convention addresses all types and methods of forced disappearance, as well as all the active and passive subjects of the crime.

It is important to indicate that the definition proposed by the draft Convention did not include,  as a constituent element of the crime, the reference contained in the Inter-American Convention on Forced Disappearance of Persons to the impossibility of exercising recourses and guarantees..
 The omission of this element stems from the consideration that the legal defencelessness, the impossibility of exercising legal recourses, in which the victim of a forced disappearance finds himself is more an inherent consequence of the criminal action than an element of the action itself. 
Finally, the draft Convention suppresses various actions connected to the practice of disappearance. Thus article 2 criminalizes instigation, abetment, incitement, conspiracy, collusion and attempts to commit forced disappearance as well as concealment of the offence of forced disappearance. This provision follows the method of direct incrimination employed by the Convention for the Prevention and Punishment of the Crime of Genocide.
 Similarly, article 2 criminalizes non-fulfillment of the legal duty to act to prevent a forced disappearance, thus configuring the crime of "commission by omission" or "omissive crime". This category is inspired primarily by the work of the International Law Commission of the United Nations as well as by the evolution of international criminal law with regard to the responsibility of hierarchical command structures.

b) The definition of the draft Convention and the Rome Statute 

The definition of the crime of forced disappearance in the draft Convention was elaborated and adopted
 prior to adoption of the Rome Statute of the International Criminal Court, which likewise contains a definition of this crime.
 While both definitions have in common the two characteristic elements of forced disappearance – deprivation of liberty followed by concealment of the fate and whereabouts of the disappeared person – they differ in that the Rome Statute incorporates two additional elements. Thus the definition in the Rome Statute additionally contains a subjective element – “with the intention of removing them from the protection of the law” – and a temporal element – “for a prolonged period of time”– . The incorporation of these two elements in the definition of the Rome Statute responded to the need to provide two criteria with which to distinguish the crime of forced disappearance from other forms of deprivation of liberty which do not constitute forced disappearance, such as solitary confinement and forms of arbitrary detention. Indeed, the reference to removal from protection of the law in the Rome Statute is formulated differently than that contained in the Inter-American Convention on Forced Disappearance of Persons. While the Inter-American Convention incorporates this phrase as a material element of the crime,
 the Rome Statute incorporates it as a subjective or intentional element.
 The treatment given this element by the Rome Statute can be appropriate for differentiating forced disappearance from other actions involving a deprivation of liberty.

The second element retained in the definition in the Rome Statute, namely "for a prolonged period of time", is indeed vague. The notion of "prolonged period" can be looked at in relation to the period of time that is allowed to pass between the deprivation of the liberty of a person and his being placed at the disposal of a judge or other competent authority. This period of time is not defined specifically by international standards. The universal,
 inter-American
, African
 and European
 human rights systems stipulate that any person deprived of liberty must be brought "promptly" before a judge or competent authority. The jurisprudence of international human rights organs is neither homogeneous nor precise in defining precisely what this term means.
 The formula used by the Rome Statute is imprecise and unfortunate, and can have the direct impact of reducing the threshold of protection against the crime of forced disappearance. All in all, in the process of examining and adopting the draft Convention, an effort will be inevitable aimed at harmonizing the definitions in the draft Convention and the Rome Statute.

c)  Characterization of the crime of forced disappearance

One of the aspects which retained the attention of the Sub-Commission, and which was the subject of some debate during the process of drawing up the draft Convention, was that relating to the characterization of forced disappearance as a crime against humanity. 

Article 3 of the draft Convention differentiates between forced disappearance committed as part of  a massive or systematic practice and that committed outside of such a context. Thus, if forced disappearance is indeed classified per se as being an international crime, it is only qualified as a crime against humanity when the actions involved are committed within the framework of a massive or systematic practice.

This differentiation is based in the characterization made both by the Declaration on the Protection of All Persons from Enforced Disappearances and by the Inter-American Convention on Forced Disappearance of Persons, as well as in the development of international law. Both instruments, in their respective preambles, describe forced disappearance as a crime against humanity only when its practice is systematic. However, neither of the two instruments considers the specific character of massive or widespread practice. The work of the International Law Commission on the draft Code of Crimes against the Peace and Security of Mankind is of great utility in this area. In 1996, the International Law Commission defined crime against humanity as "the systematic or large-scale commission" of a series of acts, among which figured the forced disappearance of persons.
 The Commission affirmed that the "systematic or large-scale condition" is one of the "the two general conditions which must be met for one of the prohibited acts to qualify as a crime against humanity".
 The Commission also concluded that this "systematic or large-scale condition […] is formulated in terms of two alternative requirements [… such that] an act could constitute a crime against humanity if either of these conditions is met.".
 This definition was also retained by the Rome Statute.
 In agreement with the Statute, article 3 of the draft Convention proposes two alternative criteria for qualifying an instance of forced disappearance as a crime against humanity: one objective, the existence of a massive practice, and the other subjective, the systematic character of said practice. 

From this perspective, the draft Convention addresses forced disappearance on two dimensions: as an international crime and, when it is committed as part of a systematic or massive practice, as a crime against humanity, i.e. a "qualified international crime". The fundamental significance of this double treatment lies in the legal consequences it has with regard to both the imprescriptibility of the penal action and the penalty involved. For, in conformity with international law, crimes against humanity and war crimes are imprescriptible per se. But imprescriptibility – the non-applicability of statutory limitations – does not seem to be a characteristic inherent in other international crimes. In this latter area, however, an evolution is to be noted toward the non-applicability of statutory limitations with regard to grave violations of human rights.

2.  Repression of the crime of disappearance. 

Dalmo Abreu Dallari has noted very aptly that "experience teaches us that juridical norms of protection of the individual are much more effective when they are integrated into domestic law, and for this reason it is necessary to pass new protective legislation in the national legal sphere in order to give an adequate response to the different types of crimes that have emerged in the world ".
 With regard to the crime of forced disappearance, the draft Convention establishes various obligations.

Firstly, the draft Convention establishes the obligation to typify forced disappearance as a crime in its own right, of continuous and permanent character, corresponding to the serious and continuous nature of forced disappearance.
 This provision is of vital importance for insuring that national courts have an adequate national legal base at their disposal for punishing the crime of forced disappearance. This norm develops article 17 of the Declaration on the Protection of All Persons from Enforced Disappearances and is supported by the general commentary issued by the Working Group on Enforced or Involuntary Disappearances concerning the scope of this precept.
 While it is stipulated that States shall impose “appropriate penalties which shall take into account the extreme seriousness " of this crime, the draft Convention contains a safeguard prohibiting the use of the death penalty to punish those responsible for forced disappearances. 

The draft Convention establishes norms concerning the competence of national tribunals to suppress the crime of forced disappearance, whether through the exercise of territorial or extra-territorial jurisdiction, in application of the principle of aut dedere aut judicare.
 Moreover it also establishes the possibility of judging these crimes by an international criminal court, thus incorporating the evolution of international law in the suppression of international crimes. The Working Group on Enforced or Involuntary Disappearances, in its commentaries on the draft Convention, considered that "the principle of universal jurisdiction [proposed in the draft Convention] is drafted in a much clearer manner than in comparable treaties, including the Convention against Torture ".

Finally, the draft Convention contains provisions on the subject of extradition, international cooperation and reciprocal assistance in the area of investigation and criminal proceedings to facilitate suppression of the crime of forced disappearance by national tribunals.
 The proposed provisions reincorporate, with various modifications, the norms established in this matter by the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 
 and the Inter-American Convention on Forced Disappearance of Persons.
 But the draft Convention also establishes the principle of international cooperation for humanitarian purposes, that is, in order to localize and rescue disappeared persons while they are still alive or, in case of their death, to obtain restitution of their remains. This disposition is without precedent and constitutes an element of singular importance. 

3. Safeguards against impunity

Impunity has been repeatedly pointed to as one of the principle factors contributing to the persistence of forced disappearance. As Louis Joinet has indicated, "the problem of forced disappearance […] is all the more serious since its perpetrators are virtually certain of not being punished".
 The draft Convention establishes various provisions aimed at combatting impunity and eradicating these practices and the factors which give rise to them.

The draft Convention prohibits granting amnesties and other such measures to those responsible for the crimes of forced disappearance before such persons have been convicted by a court.
 This treatment of the issue is not novel: it represents a development of the stipulation in article 18 (1) of the Declaration on the Protection of All Persons from Enforced Disappearances and is consistent with the jurisprudence and legal doctrine of international human rights organs.
 It should be remembered that the Vienna Declaration and Program of Action, adopted by the World Conference on Human Rights in June 1993, contains a clause according to which “States should abrogate legislation leading to impunity for those responsible for grave violations of human rights such as torture and prosecute such violations, thereby providing a firm basis for the rule of law.”

The draft convention fixes competence for investigating and judging presumed perpetrators of crimes of forced disappearance in the common law courts, with the exclusion of military tribunals. This provision develops the principles stipulated in the Declaration on the Protection of All Persons from Enforced Disappearances (article 16) and the Inter-American Convention on Forced Disappearance of Persons (article IX), as well as the jurisprudence of the United Nations Human Rights Committee.
 It should be underlined that the Working Group on Enforced or Involuntary Disappearances concluded that "military tribunals should only try military-related crimes committed by members of the security forces, and that serious violations of human rights such as forced disappearances should be excluded expressly from this category of crimes".
  

Article 14 of the draft Convention prohibits granting asylum or refuge to perpetrators or assumed perpetrators of forced disappearance. This provision develops article 15 of the Declaration on the Protection of All Persons from Enforced Disappearances and is in accordance with existing international instruments.
 This safeguard against impunity must be interpreted in conjunction with articles 6, 7 and 12 of the draft Convention, which impose the obligation on third States to exercise their extra-territorial jurisdiction or to extradite any person suspected of having committed acts of forced disappearance and who is found in their territory, regardless of his nationality or that of the victim or of the territory in which the crime was committed. 

In addition, the draft Convention establishes that the defense of due obedience cannot be invoked as grounds for exoneration of criminal responsibility or as justification for the acts committed.
 This provision develops article 6 (1) of the Declaration on the Protection of All Persons from Enforced Disappearances. This long-established principle was reiterated, with regard to crimes against humanity and war crimes, by the Charters and Judgments of the Nuremberg and Tokyo Tribunals as well as by numerous judgments of Allied courts, after the Second World War.  Resolution 95 (I) of 1946 of the United Nations General Assembly confirmed the principles of international law recognized by the Charter of the Nuremberg Tribunal and in the judgment of that tribunal. The International Law Commission, in codifying these principles, stipulated that, in the case of an act constituting a crime under international law, "the fact that a person acted pursuant to an order of his Government or of a superior does not relieve him from responsibility under international law, provided a moral choice was in fact possible to him" (Principle IV). This principle has been reiterated by various international instruments both with regard to war crimes and crimes against humanity as well as in relation to grave violations of human rights.
 It has likewise been reiterated in the jurisprudence of the International Tribunal for the Former Yugoslavia. In the national sphere, legislation in various countries has expressly incorporated this prohibition
 and various courts have rejected due obedience as grounds for exoneration of responsibility.
 Even in the field of military criminal law, as Professor Sahir Erman has pointed out, "the duty of obedience is not absolute, […] the principle of passive and blind obedience has lost all of its validity [… and with regard to execution of orders which will obviously entail commission of a criminal offense ] the duty of obedience cedes its place to the duty of disobedience".
 

The draft Convention also establishes the penal responsibility of the hierarchical superior for criminal negligence, in application of the principle of responsibility in the chain of command or responsible authority. The provisions consider another situation, different from that of the responsibility of the superior who gives the order to commit a forced disappearance, involving sanctions against officials who neglect their duty to prevent or halt the commission of forced disappearances. In this event the superior is neither the perpetrator nor a participant in the act of forced disappearance, but had knowledge of what was being committed or was going to be committed and, having the legal duty to prevent or halt the crime, failed to accomplish this duty. The penal responsibility inferred here is not general, as it is applied to the "exercise of the powers vested in them". Nor does it involve a form of “objective responsibility”, since it is conditioned on their having been "in possession of information that enabled them to know that the crime was being or was about to be committed". Thus sanctions are applied against the criminal tolerance or negligence of superiors with regard to offenses committed by personnel under their command. The principle of the criminal responsibility of negligent commanders is recognized in numerous international instruments,
 by international jurisprudence
 as well as in various national legislations.
 

Finally, the draft Convention addresses the problem of prescription of penal action and of punishment of the crime. In keeping with the double character attributed to forced disappearance – as a common crime and as a crime against humanity – the draft text establishes a double regime in this area.  Thus article 16 (1) of the draft text establishes the non-applicability of statutory limitations to criminal proceedings and to any punishment arising from forced disappearances when this involves acts committed within the framework of a systematic or massive practice. For the other cases of forced disappearance, which do not constitute a crime against humanity, the draft Convention establishes safeguards to prevent statutory limitation from being a factor contributing to impunity: the statute of limitation shall be equal to the longest period laid down in the law of each State Party; the limitation will be counted starting from the moment when the fate or whereabouts of the disappeared person are established with certainty; and the prescription shall be suspended as long as effective remedies do not exist in the domestic legal system. On this point the draft text builds on article 17 (2) of the Declaration on the Protection of All Persons from Enforced Disappearances.

4. Prevention measures 

The draft Convention establishes various provisions with regard to prevention of forced disappearance. The majority of these develop pertinent prescriptions of the Declaration on the Protection of All Persons from Enforced Disappearances and of various international standards on this subject
. They are inspired, moreover, by the experience of the Working Group on Enforced or Involuntary Disappearances.  These provision apply to: 

· the obligation to hold persons deprived of liberty solely in an officially recognized place of detention controlled by a competent authority;

· the obligation on the part of the authorities to maintain official and centralized registers of persons deprived of liberty;

· the legality of the deprivation of liberty and its control by a judicial organ or other competent authority;

· the obligation to conduct a prompt, thorough and impartial investigation, with attribution of broad powers of investigation for the authority charged with these investigations;
 

· the obligation to guarantee, at all times and under any circumstances, the right to a prompt, simple and effective judicial remedy as a means of determining the whereabouts of the disappeared person;
 and

· the principle of non refoulement, which prohibits the expulsion, return or extradition of a person when there exist reasons to believe that he or she may be the victim of a forced disappearance or other grave violation of human rights.

5. The victims and their rights

The draft Convention addresses the question of the victims of forced disappearance and their rights, taking into account the jurisprudential and doctrinal evolution of international organs,
 in particular that of the Human Rights Committee
 and the Working Group on Enforced or Involuntary Disappearances.
 In drawing up the draft Convention, the Working Group on the Administration of Justice drew its inspiration also from the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power
 as well as from the work carried out by the Expert on the right to reparation, of the Sub-Commission on the Prevention of Discrimination and Protection of Minorities
, and the draft Basic principles and guidelines on the right to a remedy and reparation for victims of violations of international human rights and humanitarian law
. 

For the purposes of reparation , the draft Convention establishes a broad definition of the victim of forced disappearance which includes the "disappeared person", his or her close relatives and any dependent who has a direct relationship with the disappeared person. Additionally, this definition extends to any person who has suffered harm through intervening to prevent a forced disappearance or to shed light on the fate or whereabouts of the "disappeared person".
 
The draft Convention establishes the obligation to guarantee, in all circumstances, the right to reparation for the harm caused to the victims of forced disappearance, and provides for different forms of reparation, in accordance with the evolution of international law, namely: restitution, compensation, rehabilitation, satisfaction and the restoration of the honor and dignity of the victims of the crime of forced disappearance .

In addition, article 11 (6) of the draft text establishes a safeguard of the right to the truth for the relatives of the disappeared. The draft Convention establishes the obligation on the part of the authorities to carry out a thorough and impartial investigation into cases of forced disappearance, at the request of the party or ex officio. The results of such investigations cannot be communicated, if to do so would hinder the institution of an ongoing criminal inquiry. Nevertheless the draft Convention establishes that "the competent authority shall communicate regularly and without delay to the relatives of the disappeared person the results of the inquiry into the fate and whereabouts of that person."

Finally, the draft Convention establishes a clause safeguarding the right to justice of the victims, creating the obligation on the part of States to guarantee "a broad legal standing in the judicial process to any wronged party, or any person or national or international organization having a legitimate interest therein." With this is created the possibility that, in addition to the victim and his or her relatives, other persons or institutions can constitute themselves as plaintiffs in the criminal proceedings through various forms provided for this in national legislation.
 Experience has shown that non-governmental human rights organizations not only have a legitimate interest in the criminal proceedings, but can also contribute to maintaining the momentum of the proceedings and the investigations. Often the relatives of “disappeared persons” feel themselves prevented – among other reasons by fear – from instituting legal proceedings. In view of this, and given the gravity of forced disappearance, it is very important that third parties with a legitimate interest, such as human rights NGOs, have a formal role within the judicial proceedings. In the case of grave offences, the legislations of a number of countries provide for various types of procedural mechanisms permitting third parties to institute proceedings, including non-governmental organizations.
 

6.  Abduction and adoption of children of disappeared parents

The draft Convention addresses one of the most serious aspects of forced disappearance, namely, the abduction of children born during their mother’s forced disappearance and their subsequent adoption. Although this issue is addressed by the Declaration on the Protection of All Persons from Enforced Disappearances
 and the Inter-American Convention on Forced Disappearance of Persons
, there are no legally binding, universally applicable instruments available for attacking the various components of this grave phenomenon. 

The draft Convention further develops the provisions of these two international instruments. At the same time, the crux of the approach adopted by the draft Convention on this question is the principle of the best interests of the child, recognized in Article 12 of the Convention on the Rights of the Child. Thus the draft Convention establishes: 

· the obligation to prevent and punish the abduction of children whose parents are the victims of forced disappearance and of children born during their mother’s forced disappearance;

· the return of the child to the family of origin as a general norm, but keeping in mind the principle of the best interests of the child; 

· the obligation of international cooperation and reciprocal assistance in the search, identification, location and return of these minors; and

· the obligation to guarantee in national legislation the possibility of reviewing and annulling any adoption which has arisen from a forced disappearance.

The Working Group on Enforced or Involuntary Disappearances, in commenting on the draft Convention, said that it "particularly welcomes the obligation of States parties […] to prevent and punish the abduction of children whose parents are victims of enforced disappearance and of children born during their mother’s disappearance".
 The Working Group considered that "Together with the general rule of returning such children to their family of origin, the explicit possibility of annulling any adoption which has arisen from an enforced disappearance, and the principle of the best interest of the child taken from the Convention on the Rights of the Child, this obligation provides an appropriate remedy to one of the most serious phenomena occurring in the context of enforced disappearances".

B. Procedures and monitoring mechanism in the draft Convention

During the process of elaborating the draft Convention, the Working Group on the Administration of Justice extensively discussed the question of whether it was necessary to establish a monitoring mechanism and protection procedures for the future international instrument. After two years of debate, the Working Group arrived at an affirmative response. The Working Group considered that, given the particularly grave nature of forced disappearance and the specific obligations established in the Draft Convention, a supervision and control of the provisions and obligations of the treaty by an international mechanism was required.

1.  Monitoring and control procedures and functions

The Working Group on the Administration of Justice opted for following the classic procedures established by the International Covenant on Civil and Political Rights and its Optional Protocol as well as by the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. However, the Working Group introduced various innovations in the draft Convention. Thus, these classic procedures were adapted in consideration of various criteria, namely: the specific nature of forced disappearance; the necessity of increasing the threshold of international protection; and the importance of introducing an element of flexibility in the administrative control activity (“Reporting”). Thus the draft Convention establishes various treaty control functions and procedures of international protection.

Firstly, the draft Convention establishes a system of "administrative control", by means of evaluations concerning the implementation and fulfillment on the part of States of the obligations contained in the instrument.
 To this classic treaty mechanism function, the draft Convention incorporated two innovative elements responding to the criteria of increased protection and flexibility. On one hand, a flexible administrative supervision regime, through which the treaty monitoring mechanism enjoys a margin of discretion in requesting reports from the State Parties with regard to the existence or gravity of the practice of forced disappearance. The classic system of "periodic evaluations" is replaced by a more flexible system of evaluation. On the other hand, the draft text confers on the monitoring mechanism the power to effect visits to the territory of the State in question, upon the presentation of its initial report. This provision aims at furnishing the monitoring mechanism with a procedure which will allow it to make a more realistic "état des lieux" of the problem of forced disappearance in each country and of the difficulties and obstacles at the domestic level to implementing the treaty. This power to effect visits in situ is framed in optional terms, thereby giving the treaty mechanism a margin of appreciation for deciding whether to effect such a visit or not. 

Secondly, the draft Convention establishes a function of investigation and reporting in situations involving a context of systematic or massive practice of forced disappearance.
 The draft Convention basically adopts the procedure established under article 22 of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, but without retaining the confidential character of this procedure. 

Thirdly, the Draft Convention establishes the quasi-jurisdictional control function of the future international instrument, both with regard to inter-State complaints as well as communications from individuals.
 Concerning individual communications, the draft Convention reincorporates the traditional elements of this system: exhaustion of internal remedies; the non-anonymous character of the communication; and the absence of duplication of international procedures. In accordance with the criterion of greater protection, the draft Convention introduces innovations. Thus the competence of the control mechanism to examine communications is automatic and does not require the express declaration of acceptance of competence by the State Party, as is required under other United Nations human rights treaties.
 This system of automatic competence is inspired by the American Convention on Human Rights and provides a more effective system of international protection. 

Likewise, the draft Convention establishes that the authors of the communications can be individuals, groups of individuals or non-governmental organizations. This provision, which has precedents in the inter-American system of human rights protection,
 is of great importance given the particular gravity of forced disappearance and the impact it has on the relatives of the disappeared person. 

The draft Convention moreover incorporates the power, in cases of emergency, for the treaty mechanism to "request the State Party concerned to take whatever protective measures it may deem appropriate, when there is a need to avoid irreparable damage". The request for such protective measures and their adoption in no way prejudices the matter of the final decision. The inclusion of provisional measures in the treaty is of singular importance, since – as shown in the practice of the Human Rights Committee and the Committee against Torture – on some occasions States do not observe protective or provisional measures, based on the argument that such measures do not form part of the treaty but rather of the internal regulations of these instruments,
 and thus are not of a legally binding character.
 

Finally, the draft Convention incorporates an innovative function of emergency protection for humanitarian purposes.
 This involves an emergency procedure, not subject to the prior exhaustion of internal remedies and of an expeditious nature and neutral character, to seek and find persons who have “disappeared”. This function is independent of the quasi-jurisdictional control function. In a certain sense, it can be said that this procedure is a kind of international habeus corpus, hence its singular importance in terms of international protection.

In order to reinforce the observation, reporting and protection capacity of the treaty monitoring mechanism, the draft Convention stipulates that this mechanism is to be invested with the power  to effect visits in situ.
 The draft Convention establishes that, during these in situ visits, the members of the treaty mechanism may be accompanied by interpreters, members of the secretariat and experts. Similarly, to protect the activity of the members of the control mechanism and of the personnel accompanying them, the draft Convention stipulates that all of them are to enjoy the powers, prerogatives and immunity pertaining to "experts on mission" and provided for by the Convention on the Privileges and Immunities of the United Nations.
 

2.  The treaty monitoring mechanism

In this area, the Working Group on the Administration of Justice studied various options, namely: the attribution of the task of monitoring the treaty to an existing conventional organ, such as the Human Rights Committee or the Committee against Torture; the attribution of the task of monitoring the treaty to an already existing extra-conventional mechanism, such as the Working Group on Enforced or Involuntary Disappearances; and the creation of a new treaty monitoring mechanism. 

a) Existing treaty organs and mechanisms

The attribution of the task of monitoring the treaty to an already existing conventional or extra-conventional organ could present some advantages: not provoke the hostility of certain States to creating new conventional organs; less financial and administrative costs; and, in the case of a conventional organ, the accumulated experience with regard to administrative and quasi-jurisdictional control. 

Nevertheless, the Working Group considered that this option presented various difficulties and negative aspects. One of the difficulties evoked by the Working Group was the current saturation of the working capacity of the existing mechanisms, both conventional and extra-conventional. With respect to the Human Rights Committee and the Committee against Torture, the study carried out by the expert Philip Alston concerning the performance of treaty organizations is very revealing.
 Concerning the Working Group on Enforced or Involuntary Disappearances, the saturation of its working capacity has grown worse in recent years.
 Added to this problem has been the substantial cutback in personnel of the Group and the allocation of insufficient resources.
 In this context, the attribution of the monitoring function for the future treaty on forced disappearance to one of these organs or to the Working Group on Enforced or Involuntary Disappearances would necessarily imply increasing the number of its experts and the personnel of its secretariat. As a result, the argument concerning the low financial and administrative costs was very relative. 

Another of the difficulties, and not the least of those encountered by the Working Group, was the origin of the nomination of members of the monitoring mechanism. The problem posed is different depending on whether the mechanism is a treaty organ or an extra-conventional mechanism. With regard to the hypothesis of an already existing treaty organ, this option raises a variety of serious problems. One of these relates to the disparity in the legal statutes of States  vis-à-vis the Human Rights Committee and the Committee against Torture, since not all States recognize the competence for individual communications of both organs. This could lead to a situation in which States who were not Parties to the International Covenant on Civil and Political Rights or to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, but were however Parties to the Convention on disappearances, being subject to control by a body made up of experts in whose election they had not participated. Moreover, this option could seriously compromise the principle of automatic competence fixed by the draft Convention.

With regard to an organ such as the Working Group on Enforced or Involuntary Disappearances, this issue could raise even greater complications. The nomination outside the framework of the Convention of the members of the Working Group would generate a special situation for State Parties to the future treaty on forced disappearances. Thus, States who were Parties to the Convention but were not members of the Commission of Human Rights, would be subject to control by a body whose members they did not participate in electing. Moreover, this could also give rise to the nomination of experts for the control mechanism by States who were members of the Human Rights Committee but not party to the Convention on disappearance. 
Another of the problematic aspects cited during the deliberations of the Working Group on the Administration of Justice was that of the parallelism of procedures. Thus the Working Group considered that assigning the treaty control function to an already existing conventional organ, could generate a parallelism and asymmetry of procedures. The draft Convention establishes specific functions and procedures which, while building on procedures and functions of the Human Rights Committee and the Committee against Torture, do not coincide exactly with those foreseen by the International Covenant on Civil and Political Rights and its Optional Protocol or by the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. As noted above, the draft Convention does not only introduce various important innovations in the classic procedures, but also creates new functions, such as that pertaining to the international habeas corpus. 
In case of attributing control of the treaty on forced disappearances to an already existing body, the Working Group reflected on  whether the format of the new instrument should not be that of a Protocol, as for example a Third Optional Protocol to the International Covenant on Civil and Political Rights. However it was noted that in any case this aspect would not create particular difficulties. On one hand, a Protocol can incorporate substantive provisions. On the other hand, a Convention can make reference to control mechanisms provided for in other international instruments, as occurs with the Inter-American Convention on Forced Disappearance of Persons.   

Faced with these difficulties and problems, the Working Group on the Administration of Justice arrived at the conclusion that the creation of a monitoring mechanism for the Convention was the best solution. In addition to resolving the problems mentioned above, the existence of a specific and autonomous convention-based mechanism concerning forced disappearance would be optimal for the system of international protection. In this way the specificity of the monitoring and protection procedures provided for in the draft Convention would be preserved. Moreover, this would enable the mechanism to maintain an adequate working capacity, inasmuch as it would not have any function other than monitoring the provisions of the Convention.

b) The Committee against Forced Disappearance

The draft Convention establishes a Committee against Forced Disappearance, composed of ten members.
 This takes after the model established for the Committee against Torture. Nevertheless, the draft Convention introduces some innovations. 

The draft Convention establishes a clause aimed at safeguarding the independence of the members of the Committee, which declares the incompatibility of the function of member of the Committee with "any post or function subject to the hierarchical structure of the executive authority of a State Party".
 The wording of the provision thus leaves exempt from this incompatibility, among others, members of the judiciary, ombudsmen and state university professors. In addition, the draft Convention contains a clause promoting transparency in the nomination process for membership on the Committee, allowing intergovernmental and non-governmental organizations access to the names of the candidates. 

Finally, the draft Convention devotes two safeguard clauses to the financial functioning of the Committee.
 The United Nations will cover the costs of the Committee, and its  members will receive emoluments for their activity. There are precedents for both of these clauses in other human rights treaties.

C. The "housekeeping of the treaty" in the draft Convention

With the regard to reserves, entry into force and other related provisions, the draft Convention replicates the classic clauses in these areas. It establishes that the future treaty will enter into force after the tenth instrument of adhesion or ratification has been deposited.   

Nevertheless, the draft Convention handles the issue of reserves in an innovation fashion.
 In its initial version, the draft Convention excluded any possibility of reserves. This option is accepted by international law.
 Nevertheless, the Working Group on the Administration of Justice considered it necessary to make this stipulation more flexible, while at the same time protecting the fundamental provisions of the draft Convention and the functional capacity of the Committee against Forced Disappearance. 

The draft Convention prohibits the formulation of reserves to the first part of the treaty, i.e. with respect to its substantive provisions (articles 1 to 24). Likewise prohibited are any reserves concerning the procedure of international habeas corpus.  Moreover, the draft Convention prohibits the formulation of reserves “the effect of which inhibit the operation of any of the bodies established by this Convention".
 This provision has a precedent in article 20 (2) of the International Convention on the Elimination of All Forms of Racial Discrimination.  

 III.- Latest developments

In its 57th Session, the Commission on Human Rights established two concrete mechanisms to initiate the process of examining the draft Convention.
 Firstly, the Commission decided to name an independent expert charged with undertaking a study concerning the existing international criminal and human rights framework surrounding forced disappearance, and to identify existing gaps in order to ensure full protection against forced disappearances.
 Secondly, the Commission of Human Rights decided to establish a Working Group with the mandate of elaborating "legally binding normative instrument for the protection of all persons from enforced disappearance [...]for consideration and adoption by the General Assembly".
 This Working Group, which will meet between the regular sessions of the Commission, will begin its work in 2002, on the basis, among other references, of the draft Convention and the study carried out by the expert. The composition of the Working Group will be open, allowing the participation not only of States and intergovernmental organizations but also individual experts and non-governmental organizations. 

Three comments are in order with respect to the Resolution by the Commission on Human Rights. The establishment of the Working Group is a sound decision. A Working Group constitutes a natural space within which States, experts and both intergovernmental and non-governmental organizations can express their views and observations, and is an appropriate forum for negotiations aimed at achieving consensus on the adoption of a binding legal instrument. It should be remembered that the creation of such a Group had been requested by all  Latin American and various European and African States, as well as by the Sub-Commission on the Promotion and Protection of Human Rights,
 the Working Group on Enforced or Involuntary Disappearances
 and numerous non-governmental organizations.
 

The phrase, "legally binding normative instrument", employed by the Commission on Human Rights in its Resolution, is appropriate at the current stage of the discussion. Some States, who have shown support in principle for the need for a conventional instrument on forced disappearance, have expressed doubts about the necessity or the viability of a new treaty-based body and  would prefer that control of the future instrument be exercised by an already existing instrument. This option, as we have seen above, could entail – although not necessarily – a change in the "format" of the instrument. In this sense, the expression "legally binding normative instrument", which covers the formula both of a convention as well a protocol, could facilitate a frank and open debate on this subject.

Finally, the mechanism of an independent expert charged with making an "état des lieux", an inventory of the state of international law with regard to forced disappearance, could be beneficial for the activity of the Working Group. The study which the expert is charged with preparing could constitute a good ingredient for the deliberations and, at the same time, contribute to improving their technical quality. Indeed, since the Sub-Commission on the Promotion and Protection of Human Rights adopted the draft Convention, various developments have occurred at both the international and regional levels on matters which, directly or indirectly, affect various aspects of forced disappearance. Among examples that could be cited are the Rome Statute, the evolution of universal jurisdiction exercised by third countries and the "Pinochet case". These should be taken into account and weighed carefully in the elaboration of a definitive text of an international instrument on forced disappearances.

With its Resolution, the Commission on Human Rights, has taken an important step toward the adoption of a universal and legally binding instrument on forced disappearance. The “Draft International Convention on the Protection of All Persons from Forced Disappearance” issued by the Sub-Commission constitutes an excellent basis for initiating the process of discussion and adoption of this international instrument.
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� Article 17 of the Draft Convention.


� With respect to the Human Rights Committee, see, among others, General Observation No. 20 (44) concerning article 7, as well as "Observations and recommendations" to Argentina (CCPR/C/79/Add.46;A/50/40, par. 144 and CCPR/CO/70/ARG, par. 9); to Chile (Document CCPR/C/79/Add.104, par. 7); to France (CCPR/C/79/Add.80, par. 13); to Lebanon (CCPR/C/79/Add78, par. 12); to El Salvador (CCPR/C/79/Add.34, par. 7); to Haiti (A/50/40, pars. 224 - 241): to Peru (CCPR/C/79/Add.67, pars. 9 and 10; and CCPR/CO/70/PER, par 9); to Uruguay (CCPR/C/79/Add.19 pars. 7 and 11 and CCPR/C/79/Add.90) and to Yemen (A/50/40, pars. 242 - 265). At the level of the Inter-American system, emphasis should be given to the Judgment of 14 March 2001 of the Inter-American Court of Human Rights, in the Barrios Altos case (Chumbipuma Aguirre et al. vs. Peru).


� World Conference of Human Rights – Vienna Declaration and Program of Action, June 1993, United Nations document DPI/1394-48164-October 1993-/M, Section II, par. 60, p. 65.


� See, among others, Observations and recommendations - Colombia, CCPR/C/79/Add.76; Observations and recommendations - Colombia, CCPR/C/79/Add,2; Observations and recommendations - Egypt, CCPR/C/79/Add.23; Observations and recommendations - Brazil, CCPR/C/79/Add.66; Observations and recommendations - Bolivia, CCPR/C/CCPR/C/79/Add.74; Observations and recommendations - Lebanon CCPR/C/79/Add.78; and Observations and recommendations - Chile , CCPR/C/79/Add. 104.


� United Nations document, E/CN.4/1992/18, par. 367. In the same line, see United Nations document E/CN.4/1993/25, par. 46.


� The Universal Declaration of Human Rights (article 14 (2)), the Convention relating to the Status of Refugees (article 1 (f)), the Declaration on Territorial Asylum (article 1 (2)), the Statutes of the Office of the  United Nations High Commissioner for Refugees (Article 7 (d)), the Organization of African Unity’s Convention Governing the Specific Aspects of Refugee Problems in Africa (Article I (5)), and the Principles of international co-operation in the detection, arrest, extradition and punishment of persons guilty of war crimes and crimes against humanity (Principle 7). Likewise, see Conclusion No. 17 (XXXI) "Problems of Extradition Affecting Refugees", adopted by the Executive Committee of the United Nations High Commissioner for Refugees (1980),and the Press Release entitled "Asylum and its relationship to international crimes” of the Inter-American Commission on Human Rights, of 20 October 2000. 


�  Article 9 of the draft convention.


�  The Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (article 2 (3)), the Code of Conduct for Law Enforcement Officials (article 5) and the Principles on the Effective Prevention and Investigation of Extralegal, Arbitrary and Summary Executions (Principle 19). Also, the Statute of the International Criminal Tribunal for the Former Yugoslavia (article 7,4), the Statute of the International Criminal Tribunal for Rwanda (article 6,4) and the Rome Statute of the International Criminal Court (article 33).


� In this area, in addition to the post-war European legislation, several recent developments should be highlighted:  Law No. 22 of 1994 of Sri Lanka, which excludes due obedience as grounds for justification of the crime of torture; Law No. 589 of 2000 of Colombia, which excludes due obedience as the grounds for justification of crimes in cases of forced disappearance, genocide and torture (article 2); and the Belgium Law of 16 June 1993, relative to grave breaches of the International Geneva Conventions of 12 August 1949 and additional Protocols I and II of 8 June 1977 (article 5). Likewise, some countries have incorporated this prohibition at the constitutional level, such as for example the Constitutions of Bolivia (article 13), of Croatia (article 20)  and of Venezuela (articles 25 and 45). 


� See for example the Judgment of 12 December 1973, of the Military Appeals Court in the My Lai (Vietnam) case, United States v. William L. Calley Jr., United States of America.


� Sahir Erman, " Rapport général: L'obéisance militaire au regard des droits pénaux internes et du droit de la guerre", in V -  Cinquième Congrès International,  Dublin,  25 - 30 mai 1970, L'obéisance militaire au regard des droits pénaux internes et du droit de la guerre, Recueuils de la Société international de droit pénal militaire et de droit de la guerre, Volume 1, Strasbourg 1971, p. 357 (free translation).  


� The Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of International Armed Conflicts (article 86, par. 2); the Statute of the International Criminal Tribunal for the Former Yugoslavia (article 7, 3); the Statute of the International Criminal Tribunal for Rwanda (article 6,3);  the Rome Statute of the International Criminal Court (article 28); the Principles on the Effective Prevention and Investigation of Extralegal, Arbitrary and Summary Executions (Principle 19); and the Code of Conduct for Law Enforcement Officials (article 5). 


� This principle has been recognized by jurisprudence since the Second World War. The Tribunal of Nuremberg did so in its Sentence of 11 October 1946, in the case of Frick, concerning euthanasia practiced in hospitals and other centers under his control. The principle was broadly developped by the Tokyo Tribunal in its Sentence of 12 November 1948, especially with regard to the responsibility of superior officers for crimes committed against prisoners of war.  The principle was also applied in the sentences relating to the following cases: Re Yamashita  (Supreme Court of the United States, 4 February 1946);  Homma v. United States (1946);  Von Leeb - "German High Command Trial" (United States Military Tribunal, Nuremberg, 28 October 1948); Pohl et al. (United States Military Tribunal, Nuremberg, 3 November 1947); and  List- "Hostage Trial” (United States Military Tribunal, Nuremberg, 19 February 1948).  Likewise the International Criminal Tribunal for the Former Yugoslavia has reiterated this principle in its sentences of 16 November 1998, Case No. IT-96-21-T, Prosecutor v. Z Delalic and others, par. 734;  of 3 March 2000, Case No. Prosecutor v.  Blaskic - "Lasva Valley",  pars. 289 ff.;  of  20 July 2000, Case No. IT-96-21,   Prosecutor v. Delalic - "Celibici Camp"; of 26 February 2001, Case No. IT-95-14/2, Prosecutor V. Dario Kordic & Mario Cerkez - "Lasva Valley", pars. 366 to 371 and 401 ff. See, also, the work of the International Law Commission on the Draft Code of Crimes against the Peace and Security of Mankind, in United Nations documents Supplement No. 10 (A/46/10), p. 262, and Supplement No. 10 (A/51/10), pp. 22 to  30.


� See, for example, the Belgium Law of 16 June 1993, relative to grave breaches of the International Geneva Conventions of 12 August 1949 and additional Protocols I and II of 8 June 1977 (article 4). 


� Such as the Standard Minimum Rules for the Treatment of Prisoners and the Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment (in particular principles 2, 3, 5, 16, 18, 19 and 29).


�  Article 22 of the draft Convention


�  Ibid.


�  Article 21 of the draft Convention.


�  Article 11 of the draft Convention.


�  Article 20 of the draft Convention.


�  Article 15 of the draft Convention.


� Such as, for example, the work of the Inter-American Commission on Human Rights. See, among others, Annual Report of the Inter-American Commission on Human Rights - 1977, 1978, OEA/Ser.L/V/II.43, doc.21, corr.1, p. 24; Report on the situation of human rights in Argentina, 1980, OAS document OEA/Ser.L/V/II/49, doc. 19,  p. 59; Annual Report of the Inter-American Commission on Human Rights, 1980 - 1981, OEA/Ser.G, CP/doc.1201/1981, of 20 October 1981, p. 113; Annual Report of the Inter-American Commission on Human Rights, 1985-1986, OEA/Ser.L//V/II.68, Doc. 8 rev 1, of 28 September 1986, p. 205. Also in the decisions of the European Court of Human Rights. See, for example, the Sentence of 25 May 1998,  In the Matter of Kurt vs. Turkey, Case No. 15/19997/799/1002.


�  Human Rights Committee: decision of 21 July 1983, Communication 107/1981, María del Carmen Almeida de Quinteros case  (Uruguay); decision of  25 March 1996, Communication  542/1993, Katombe L. Tshishimbi case (Zaire), CCPR/C/56/542/1993,; and decision of 25 March 1996, communication 540/1996, Ana Rosario Celis Laureano case, (Peru), CCPR/C/56/540/1993,


�  See for example the Reports of the Working Group on Enforced or Involuntary Disappearances, E/CN.4/1990/13, par. 339 and E/CN.4/1985/15, par. 291.


� In particular, principles 4, 5 and 6.


� United Nations document, E/CN.4/Sub.2/1993/8, par. 14.


� United Nations document E/CN.4/Sub.2/1997/Rev.1, Annex I,  Principle 3.


� Article 24 (3) of the draft Convention.


� Article 24 of the draft Convention


� In a large number of countries, already via legislation on criminal proceedings or by jurisprudential creation, third persons are authorized to intervene as procedural subjects in criminal proceedings. A variety of procedural forms exist, such as private action, popular indictment, complaint, joint complaint, civil plaintiff and intervening third party. The entitlement and powers accorded under each procedural form vary according to the law of each country


� Numerous national legislations, under diverse procedural forms, provide for the participation of non-governmental organizations in criminal proceedings. For example, in France, the Code of criminal procedure expressly provides for the possibility of non-profit associations, whose purpose is to secure prosecution of crimes against humanity, racism or sexual violence, among other things, constituting themselves as civil plaintiffs for this purpose in proceedings relating to such practices. In Spain, the law of criminal procedure permits non-governmental organizations to constitute themselves as plaintiffs and participate in the popular indictment. In Guatemala, the Code of Criminal Procedure (Decree No. 51-92, article 116) provides that "any citizen or association of citizens" can be associated plaintiffs "against public officials or employees who have directly violated human rights". In Belgium, the law of 13 April 1995 (article 11,5), relating to sexual abuses against minors, authorizes non-profit associations to constitute themselves as civil plaintiffs in criminal proceedings. In Argentina, the jurisprudence has accepted that non-governmental organizations can constitute themselves as plaintiffs in criminal proceedings. In Portugal, Law No. 20/96, authorizes non-governmental human rights organizations to take part in criminal proceedings instigated for acts of racism, xenophobia or discrimination. 


� Article 21 of the Declaration. 


� Article XII of the Convention. Nevertheless, the Convention addresses the problem in a general fashion and in terms of reciprocal cooperation between States for the purposes of the search, identification and return of minors transferred to other States. 


� United Nations document E/CN.4/2001/68, Annex III, p. 35. 


� Ibid.


� Article 27 of the draft Convention.


� Article 28 of the draft Convention.


� Articles 29 and 20 of the draft Convention.


� As is the case with the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (article 22), the International Convention on the Elimination of All Forms of Racial Discrimination (article 14) and the Optional Protocol to the International Covenant on Civil and Political Rights. 


� In particular, article 44 of the American Convention on Human Rights.


� Article 86 of the Rules of Procedure of the Human Rights Committee and article 108 (9) of the Rules of Procedure of the Committee against Torture.


� It is worth noting that this latter argument has been contested by the Committee against Torture, since the Committee considers that a "State Party, in ratifying the Convention and voluntarily accepting the competence of the Committee under article 22, undertakes to cooperate in good faith with the same in application of this procedure. In this sense the fulfillment of the provisional measures solicited by the Committee, in cases which the latter considers reasonable, is indispensable in order to be able to avoid for the person who has been the object of irreparable harm, that, in addition, they could annul the final result of the procedure before the Committee." (Decision of 10 November 1998, Communication N° 110/1998, Cecilia Rosana Núñez Chipana case (Venezuela), document CAT/C/21/D/110/1998, par. 8).  In the inter-American sphere, this argument invoked in order not to observe the provisional measures, has likewise been contested by the Inter-American Commission on Human Rights (See, for example, Second Report on the Situation of Human Rights in Colombia, OAS document  OEA/Ser.L/V/I.84).


� Article 31 of the draft Convention.


� Articles 28, 29, 30, 31 and 32 of the draft Convention.


� Article 32 of the draft Convention.


� "Final report on enhancing the long-term effectiveness of the United Nations human rights treaty system", United Nations document E/CN.4/1997/74


� Thus, for example, in its report E/CN.4/2000/68 (par. 119), the Working Group on Enforced or Involuntary Disappearances recalled that of the 49.500 cases of forced disappearance handled since 1980, 46.000 cases were still pending. 


�  United Nations document E/CN.4/2000/68, par. 126. It should be noted that currently the Working Group has a secretariat made up of only two part-time employees.


� Articles 25 and 26 of the draft Convention.


� Article 25 (1) of the draft Convention.


� Articles 25 (7) and 26 (5) of the draft Convention.


� See, for example, the Convention on the Elimination of All Forms of Discrimination against Women (article 17.8), the Convention on the Rights of the Child (article 43.12) and Resolutions Nos. 47/111 and 51/80 of the United Nations General Assembly


� Article 36 (1) of the draft Convention.


� Article 19 of the Vienna Convention on the Law of Treaties. There are a number of treaties which include clauses prohibiting any reserves to the instrument, such as, for example, the Geneva Copyright Convention (article 20), the Paris Convention on the prohibition of chemical weapons of 1993 (article XXII) and the Rome Statute of the International Criminal Court (Art. 120).


� Article 36 (1) of the draft Convention.


� Resolution 2001/46, "Question of Enforced or Involuntary Disappearances", of 23 April 2001.


� Ibid, par. 11.


� Ibid, par. 12.


� Resolution 2000/18 of 17 August 2000.


� United Nations document E/CN.4/2001/68, Annex III.


� United Nations document E/CN.4/2001/69.






